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MHOCJIIOBAIbA: AKTYEJIHE TEHAEHIINJE
Y MEBYHAPOJAHOJ TPITOBUHCKOJ VERSUS
IMOTPOIITAYKOJ APBUTPAKI*

CA’KETAK: V pany ce ykasyje Ha PasiIMYUTOCT TEHICHIIH]ja
y NoMMamy apOMTpa)KHe Kilay3ylle CaJpkaHe y OIILITUM YCIOBH-
Ma TOCJIOBamka y (Me)yHapogHOM) TPTOBHHCKOM H Y MOTPOLIAYKOM
npaBy. Pesynraru mokasyjy [a je akTyelnHO IPUCYTHa CYyIpOTHa
JIOTHKA y MUTaky MOCEOHOT CKpeTama MaKie Ha apOUTpakHy Kia-
y3yny cangpxany y OVYII m HEOmXomHOCT N1a TakaB apOUTpaKHH
cropasyM Oyzne cajpaH Yy OIBOjEHOM JOKYMEHTY (WCIIpaBH) H
cBojepyuHO mornucadH. MelyHnapoaHa TproBauka apOuTpaxka H
TO KaKO MpaBHa IOTMATHKa, TAKO M apOUTpa)kHa U CYJCKa Ipakca,
yKa3yjy Beh HEKOJHKO JIelcHHja Ha TEHJCHIUjY Ka TUOepalHijeM
u drekcHOMIHUjEM pa3yMeBamy MHcaHe (Gopme, y CMHCITY IMyHO-
BaXHOCTH apOuTpaxkHe Kiay3yie koja je caapkana y OYII Ha koje

*Pan je mpumsben: 17. aBrycra 2020, a mpuxsaheH je 3a objaBipuBame: 4. cermremMOpa
2020. roguue.

Pan je mpomcrTekao U3 MCTpaknBama 00aBJHEHOT Ha JOKTOPCKUM CTyAHjama, Te Ce Jie-
JMMWYHO Hacllamka Ha Jeo jnucepranuje ayropa (Bykamunosuh, C. (2019). Odwitu yciosu iio-
cnosara y obnuZayuoHom u mehyHapoOoHom WpZoeuHcKom Apagy: flojam, 3aKmyuerse, muiuiHe
Kaaysyne u kouitpona, [Ipasau axynrer YHuBepsurera YHHOH y beorpany, 279-291), amu je pax
OBJIe MPOLIMPEH TAKO LITO Cy pa3MaTpaHa HOBA NHUTama Koja HUCY oOyxBaheHa aucepranujoM H
kopuitheH! Cy HOBH W3BOPH U JINTEPATypa Koja Huje kopuiheHa y JOKTOpary.
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ce ynyhyje y OCHOBHOM MatepujaiHoM yroBopy. CynmpoTHO Tome, y
MOTPOLIAYKOM IIPaBy yodaBa c€ TEHICHILHWja A2 apOUTpakHa Kiay-
3yna caapxkana y OYII Ha kojy HUje CKpeHyTa NaXKka MPeCTaBIba
HUIITaBy oapenly, Te ce 3axTeBa Ja Oyne caap)kaHa Ha MOCECOHOM
HHICMEHy Kojy MoTnucyjy obe yroBopue crpane. To ymyhyje Ha 3a-
KJbY4YaK /2 je MOTPeOHO MOCeOHO CKpeTambe MaxKmhe Ha apOUTpaXKHN
Ha4uH pelllaBarba IMOTPOLIAYKOr CHOpa, JOK CaBpEeMEHa yIOPEIHO-
npaBHa CyAcKa W apOUTpakHa mpakca y MelyHapopHO] TProBUHH
Oenexe ciydyajeBe y KOjHMa je CyA U3PHYUTO CTA0 Ha CTAHOBHIITE
KOjUM HCTHIAKke TProBHa Ja HUje OMO YNO3HAT WJIM CBECTaH Ia
OVII caapxe apOuTpaxkHy Kiay3yldy W 1a My Ha by HHje CKPEHYTa
NaXKba, CMaTpa HEOCHOBAHNM M HEYTEMEJbEHHM Ca 00pPa3IoKemeM
na ce npuMena u OYII u apburpaxe y mel)yHaponHOj TProBUHH Aa-
HaC cMarpa yoOu4ajeHuM.

Kuyune peuu: apbutpaxa, apOuTpakHa Kiay3yna, aaTepHa-

THUBHO pEIlaBame CIIOPOBa, apOUTPaKHH CIIOPA3yM, YTOBOP, OMIITH
YCIIOBH, IPOPOTAIHja HAAJIEKHOCTH, TOTPOIIad

Yeon: KJNIAY3VJIE O HAYUMHY PEHIABAIBA CIIOPA
Y OINIIITUM YCIIOBUMA NTOCJIOBABA

3Ha4aj ¥ yYECTANIOCT MPUMEHE OMNIITHX YCIIOBA MOCIOBAka Y AKTYESITHUM
JPYIITBEHUM TPWIHKAMa Cy HECTIOPHH W ouuriienHu. [IpemHoctu y cmucity
yIITeae BpeMeHa U OJIaKIIamka Ipoleca 3aKbydeha YTOBOpa HUKO HE TOBOIU
y muTame. Mehytum, xiaysyne campikaHe y ONIITHM yCJIOBHMA MOCIOBAba
(maspe: OYII) cBOj NpakTUYHM MIPaBHU 3HAYaj y MYHOM CBETIIYy YECTO MOKa3yjy
TeK Kaja, y (a3um u3Bpiiema yrosopa, nohe no oapeheHe crnopHe cuTyalu-
je. Tana, 3a crpany koja npuctyna OYII a koja ce ca BUXOBOM CaAPKUHOM
MOX/a HHUje JeTajbHO YIO3Haja Ipe, WIH Y TOKY 3aKJbyderma yroBopa, U
HUje pa3yMelia 3Ha4aj, JOMaIlaj ¥ MoCIenuIle MpeaBrl)eHnX MpaBHUX pelickha,
Moke 6utu u u3HeHahyjyhe na OVII canpike u Ki1ay3ylly KOjoM je mpeaBuleHo
Jla ce CIIOp pelllaBa Ha HaYMH JIPYraduju Off OHOT KOjU je MOXJa yoOuuajeH
WM OYeKHBaH. To ce MOXkKe OJJHOCHTH KaKO Ha OpraH HIIM TeJIO KOoje peliaBa
CIIOpOBE, HIIp. ]a C€ YMECTO CyHa MpeaBuha aa ce CIop pemana myTeM aiuTep-
HAaTUBHUX Ha4YWHA pellaBarba CIopa, Ha U300p MEPOJABHOT IpaBa, Tako M Ja
yMeCTO yoOuuajeHe HaAJIe)KHOCTH MOCTOjJH MOCEOHO YrOBOpeHa HaAJIeKHOCT,
OJTHOCHO J1a je mpeaBuheHa mpoporamnuja HaajdexHOCTH. To mMoxe Outu jen-
HO Of] TIOCTENBUX U TO HE YBEK NpPUjaTHUX HW3HEHaerma YKOIHMKO MPUIMKOM
3aKJbydYeHa YroBopa HHje TMocBehieHa moTpeOHA MaKka OBUM Kilay3yjiama.
CucTeMaTH3anujcKi MoCMaTpaHo, OBE KIlay3ylle ce OOMYHO Halla3e Ha CaMOM
kpajy u OYII, xao u yroBopa o KojuMa ce Iperosapa, 300r 4yera Ux MojeluHU
ayTOpH Ha3uBajy ,llaMiamk Kiaysyie” HIu ,,[IOHOhHE Kiay3yne”, ¢ 003upoM
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Ha TO J1a ce O HhHUMa Hajuyemhe pacrpariba Ha Kpajy mperosopa — ,,y moHoh”,
KajJ Cy YrOBOpHE CTpaHEe HWCIPIUbCHE NMPETOBOPHMAa M HECTPILUBUBE 1A ,.y3
raMmnaman’ MpociaBe 3aKbydee YyroBopa, 300r dera ce 4ak W Mely mpu-
BpEAHUIIMMA Ha OBa Ba)kKHA MUTama He oOpaha moBosbHO maxmse.! Kiaysye o
Ha4yMHYy pellaBarba cliopa, n300py MepolIaBHOT IIpaBa, HaAJIEeKHOCTH U (opy-
Ma 3a pellaBame CIopa Cy W3y3eTHO BaKHe, jep HeKaJa yNpaBo OBe Kiay3yle
MOTy OMTH OJf ITPECYTHOT 3Hauaja 3a yCIeX Y eBeHTYaJIHOM CIIOpY KOjU MpOH-
cTekHe U3 yroopa. CriopasyMu 0 MECHO HaJUIE)KHOM CYAY, Tj. IIPOPOrannoHe
Kinay3yie, Hanmase ce y OVII koju ce mpuMmemyjy kako y momahem,” Tako u y
Mel)yHapoHOM MOCIIOBamwy,’ Ka0 U y YTOBOPHOM MOTpOLIadykoM mpaBy. Kanma
j€ ped o Kiay3yliaMa 0 Ha4MHY peniaBama crioposa, OYII yecro caapke apou-
TpaKHE KiIay3yie, OMHOCHO Kiay3yie O aTepHaTHBHUM HadMHAMA PEIIaBamba
cropa. Y TOM CMHCITY, IIJb OBOT pajia je Ja Ce UCTPaKe M MCIUTA]y aKTyelHe
TEH/ICHIIHj€ y BE3H ca IPaBHUM MUTAmbHMa apOUTpaKHE KIlay3ylle caipKaHe y
OIIIITHM yCJIOBUMA TIOCIIOBaka, IPe CBETA MUTAKE MyHOBAXHOCTH TAKBE KIla-
y3yJie U Ha4dWMHA [03KMBamka, Tj. ynyhuBama Ha OYII koju cagpxe apOuTpakxHy
KJIay3yiay; Ja ce IOTOM ymopene noOujeHn pesynTatd y mehyHapomHoj Tpro-
BUHCKO] H Y TIOTPOIIAYKOj apOUTpaxkH, T€ 1a Ce U3Be/IC 3aKJbyJaK O TOME J1a JIH
Ce aKTyeJHe TeHAEHIIMje y OBUM JIBEMa BpcTama apOuTpaxe, Mo MpeAMETHOM
MPaBHOM ITUTaWY, Kpehy y HCTOM WK y CYyNPOTCTaBJbEHUM CMEPOBUMA.

APBUTPAXHE KJIAY3VJIIE U KJIAY3VJIE
O AVITEPHATUBHUM HAYUNHUMA PEIIABABA CITOPOBA

ApbuTpaxkHa Kiay3yia MpelcTaBba jeqHy O IIABHUX KapaKTePUCTH-
Ka ONIITHX YCJOBa MOCJIOBama Beh O HBUXOBOT HACTAaHKA, Tj. TI0jaBe MPBUX
OVII xoju cy npensuhanu ga he copoBe pemaBatu apOUTPaKHU TPUOYHATH
[0 MpaBUIIMMa KOja Cy yCTAHOBHJIA TProBauka yapyxema.* Tako je u maHac

! Tleposuh, J. (2017). Hajonacuuje cy miamnam kiaysyie. Hoauinuka 22. 7. 2017. Tlpe-
y3ero 15. 7. 2020. ca: http://www.politika.rs/sr/clanak/385400/Ekonomija/Najopasnije-su-sam
panj-klauzule.

2 O mojmy, eneMeHTHMa, OOJIHMKY M JIEjCTBY CIIOpasymMa O MECHO] HAIUICKHOCTH, Kao U O
npehyrHoj npoporanuju: Ilozuuh, b., Pakuh-Boguunenuh, B. (2010). I pahancko iipoyecno iipaso.
Beorpan: CaBpemena agmunuctpaiyja, 99—100.

3 O cmopasymHO onpelheHoj MelhyHapomHOj HaIIeKHOCTH (IIPOPOTAIMjH HAIICKHOCTH):
Bapanu, T., bopnam, b., Kaexesuh, I. (2003). Mehynapoono uipusaiiino iipaso. Hosu Can: ®o-
pyM, 493-495; Murposuh, . (m1aBuu penakrop) (1982). Jlexcukon ipasa mehynapoonux ipu-
speonux oonoca. beorpan: CaBpemeHa aqMuHHCTpanyja, 398-399.

4 O Ba)XHOCTH apOUTPaXHUX Kiay3yna y MPBHUM OIIITHM ycioBuMa: Petersson, N. (2013).
Legal Institutions and the World Economy, 1900-1930. V: Dejung, C., Petersson, N. (ed.),
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ocrajno kao mpaswio ga Behuna OVII 3a HauwMH perraBama eBSHTYAIHUX CIIO-
poBa npenBuha apOUTpaXKy U Ipyre anTepHATUBHE HAYMHE PEllaBamba CopoBa
(masse: APC), mro 3Hauu na ce mo mpaBumily u3beraBa ynyhuBame Ha penoB-
He HauMoHayiHEe cygose. Yrieauu npodecop Kiuayc Ilerep beprep nHaBogu
nojarak Ja gaHac ckopo 90 % 3HavyajHUjUX MeljyHapOTHUX YroBopa CaapiKu
apOMTpaXHy Kiay3yny,” LITO CBEIOYHM O BEOMa BHCOKOM IPOLIEHTY OIpeie-
JbeHha 32 apOMTPaKHHU HA4YMH PEIIaBamka CIOPOBA Y CABPEMEHUM IPHUIMKAMA.
Pesynratn meljynapomHor ncrpaxnBama o apourpaxu u3 2018. ronune, Koje
je cmposeo Queen Mary University y Jlonnony, nokasyjy na je 97 % ucnu-
TaHWKa OJITOBOPWIIO Ja je MehyHapomHa apOHUTpaka BHXOB MOXKEJhbaH HAYUH
pemaBama cropoBa, 6miIo kao camoctanad HauuH (y 48 % cirydajeBa) nin 3a-
jemno ca APC (y 49 %), xao u 1a 99 % ucnuTanuka npernopydyje MehyHapoaHy
apOUTpaky Kao HA4YMH pelllaBama MPEKOrPAaHUYHUX CcropoBa y OyayhiHoCTH.®
Ha nurame o HajmoxeJbHUjUM apOUTPaKHUM WHCTUTYIMjaMa, Of MOHyleHuX,
Kao mpBa ce y 77 % ciydajeBa u3aBaja apOuTpaka MelyHaponHe TproBuH-
cke komope y Ilapusy (International Chamber of Commerce, y qajmem TeKcTy:
ICC).” HajuoBuju craructiukd nsBewtaju u3 2020. roauHe O pellaBamby
cnioposa mipen ICC noka3yjy aa je y 2019. ronunu npex MehyHaponaum ap-
ourpaxaum cygoM ICC mokpeHyTo 869 HOBHX ciydajeBa, Ja je yKYIHO OHIIO
yKJBY4deHO 2.498 cTpaHaka Koje MOTHYY W3 peKopaHUX 147 npkaBa IIMPOM
cBeta. Mcro uctpaxuBame Mmokasyje Ja je, padyHajyhu om ocHuBama 1923.
roauHe, npen apoutpaxHuM cynoMm ICC y 2019. roguau 3a0eneXeHO YKYITHO
mpexo 25.000 ciaygajeBa.’

The Foundations of Worldwide Economic Integration: Power, Institutions, and Global Markets,
1850-1930, Cambridge Studies in the Emergence of Global Enterprise. New York: Cambridge
University Press, 33.

5 Berger, K. P. (2010). The Creeping Codification of the New Lex Mercatoria. Kluwer Law
International, 145.

¢ MctoBpeMeHO 66 % MCIUTaHUKA OBOT HCTpakKMBama cMarpa aa he y OyxyhHoct 6utH y
nopacty kopuiheme MeljyHaponHe apOuTpaxe y pelaBamy CIopoBa Ha pejaliji HHBECTHTOP—
npxasa. Jlerassuuje: Quenn Mary University of London — School of International Arbitration.
2018 International Arbitration Survey: The Evolution of International Arbitration, 2-3. Ilpey3e-
to 10. 7. 2020. ca: http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-
Arbitration-Survey-report.pdf.

7 3arum y 51 % LCIA (Jlonmoucku mehyHaponau apoutpaxuu cyxn), y 36 % SIAC (Cun-
ranypcka Mel)ynaponna apourpaxa), 27 % HKIAC (Mehynaponuu apourpaxuu neHrap y XoHT
Konry) n'y 16 % SCC (IlpuBpenna komopa y Crokxonmy). Mcro ucrpaxusamwe (ctp. 9 u 13) no-
Kazyje Ja cy, IpeMa OJroBopy MCIIUTaHNKa, HajIOKeJbHUja ceauiTa apourpaxe: y 64 % JlonnoH,
53 % Iapus, 39 % Cunramnyp, 28 % Xonr Konr, 26 % Xenesa, 22 % Ibyjopk u 12 % Crokxonm,
JIOK Cy Kao HajIomyapHUju u36op 3a ad hoc apburpaxy unentudukosana UNCITRAL-oBa ap-
OuTpakHa MpaBmIIa.

8 International Chamber of Commerce (2020). ICC Dispute Resolution 2019 Statistics, 9.
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ApOuTpakHO penraBame CIIOpOBa JaHaC MPEACTaBIba HE CaMo MOXKeJbaH,
Beh ce unHU (haKTHUKM NMpHMapaH HAuYMH pellaBara CIOPOBA y MOCIOBHUM
oxaHocuMa. Pasnosm 3a To ce Hajase y BHIIECTPYKHM MpPEIHOCTHMA apOuTpa-
K€ Y OJJHOCY Ha cynoBe, Mel)y kojuMa ce HaBoje: Op3uHa, jeAHOCTaBHOCT, Beha
EACTUYHOCT ¥ Marbha (JOPMAITHOCT Y OJHOCY Ha CYI, jeMHOCTEIICHOCT, Ila TUME
U MamkHU TPOIIKOBH (YIITEAa), CTPYYHOCT M HEYTPaIHOCT apOuTapa, MCHXO-
nomku ocehaj MpHjaTesbCKOT pelaBamba cropa, IparMaTuial u GIeKCHOuIaH
MPUCTYIH, MTOCTH3alke¢ MPAaKTUYHOT pelleka Koje oAp)kaBa M MOO0JbIIaBa FITH
Oap He HapyllaBa IOCJIOBHE OJHOCE, MOBEPEHE, MIOBEPJHUBOCT U TajHOCT MO-
crynka.’ ITopen Tora ImTo CTpaHKe BpIie W300p HAYMHA PElllaBamba Criopa, OHE
MOTy Ja 0Mpajy U MHCTUTYLMOHAIHY WU ad hoc apbutpaxy, ceauure apou-
TpaKHOT TpUOyHaJIa ¥ MEPOJABHO MPaBo, UMajyhu y BUAY KOTH3HOHOIPAaBHU
acCTeKT HayeJla ayTOHOMHje BOJbE KOjU oMOTyhaBa Jla cTpaHe YrOBOPHHIIEC H3a-
Oepy mpaBo Koje he ce mpuMemHBaTH Ha KHUXOB YTOBOPHHU ONHOC. PemaBame
criopa oJl CTpaHe apOHuTpake MOXKe J1a OMOTYhH U Jja ce n30erHy pa3iiuKe H3-
Mel)y HallMOHaTHUX MPaBHUX CHCTEMa, T€ Jla C€ YTOBOpHW MPUMEHA MpaBuia
Koja cy ommrenpuxpahieHa y MOCIOBHOM CBETY, OMHOCHO KOja Cy y CKIamy ca
MIOCIIOBHOM ITPAaKCOM W 00M4YajuMa Ha II00aTHOM HHBOY.

OnucaHe TPEAHOCTH apOUTpake yoOWYajeHO BaKe W Kao 3ajeAHHYKE
npegHoct APC, ¢ THM Ja ce KOj MojeIMHUX, Kao HIp. KOJ MeIujaruje Jo-
Jaje ¥ 3ap)KaBame KOHTPOJE HaJ MOCTYIKOM pellaBama CIopa Of CTpaHe
yuecHuKa (yroBapaya). 300r HaBeneHUX mpegHoctd, kpearopu OVII ycmepa-
Bajy pelllaBame CIOPHUX MHUTamba Ha Opke U epUKACHUje HAYMHE PElIaBara
CHopoBa Kako Ou ce m30erao CyICKHM Ha4YMH pellaBama CropoBa, ctora OYII
Hajyemhe mpensuhajy Ja ce CIOpHa MUTamka peliaBajy MmperoBapameM, Me-
IUjannjoM, MUpemeM, apoutpaxkom u octaauM Haumanma APC.'° Hekana ce

® O apryMeHTHMa 3a W MPOTHB MelyHapomHe TproBuHCKe apbutpaxe: TpajkoBuh, M.
(2000). Mehynapoorno apbuitipasxcro ipaso. beorpan: IlpaBan dakynrer Yuusepsutera y beo-
rpany u Yapyxeme npaBHuka Jyrocnaeuje, 25-32, koju caxketo ucrtuue aa melhyHapomHa Tpro-
BHHCKa apOHUTpaxa IIPUBJIAYX CTPAHKE CBOjUM IIPAKTHYHUM U PALMOHAIHAM OCOOMHAMA, YUME CC
Haj0oJbe 00jalImbaBa CTENEH MOMYIaPHOCTH OBE HHCTUTYLIH]€ KOJ| TOCIIOBHOTI CBETA.

10 CaBpemeHO moOCIIOBaEbe, MOpe Cyaa U apOWTpake, MO3Haje Pa3INdYnuTe aJTepPHATHBHE
HauMHe pelllaBamba CIOPOBA, 33 KOje C€ Y CTPYYHO] JIUTEPATypH UCTHYE Ja Cy IOTEKIH U IIpBE
npumene 3abenexunn y CAJl-y, koje cy Tparaje 3a MPaKTUYHHM HauWHHMA pelllaBama CIop-
HHX OJHOCA. AHaIM3Upajyhu anTepHATUBHO pelllaBambe¢ TPrOBHHCKUX CIOpOBa, TpajkoBuh HaBo-
nu cienehe obmnuke: criopasym o HeytpaiaHoM ciymamy (The Neutral Listener Agreement), T38.
muHH-criop (Mini-Trial), Mmuunrencko nocpenoBame (Michigan Mediation), T3B. ckpahienn cnop
npex noporoM (Summary Jury Trial), n3HajMibuBame cyauje (rent-a-judge), a OBOM CIHCKY J071a-
je U aHraxoBame eckiiepara (CrelnujannucTa) aa ,,peceky’ Heku Hajuyenrhe TeXHUYKH npodiieM y
crrenIYHOj 00JIACTH, Kao U IOCpeoBambe U Muperwe (koHwnjanuja). Jerasmuuje: Tpajkosuh,
M., op. cit., 47-56. Heuiro apyrauujy mnojeiay HauMHa ajJTEPHATUBHOI pelllaBama CIOPOBa HYIH
Kapamapxosuh, koja nmpaBu nozeny Ha: 1) OCHOBHE MoJiesie, y Koje yOpaja: Meaunjaiujy, AMpeKTHe
HperoBope U apOuTpaxy, U 2) XMOpHIHE MOZIENE, y OKBUPY KOjUX HaBOAM: HAroz0y (opaBHambE),
eBanyalijy Ciiy4aja, pOuYMINTe MOpaBHama, Mea-ap0, MUHHU-apHHLY, anenanuond APC, Heme-
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OBU MeXaHW3MH mpensul)ajy Kao NMpHUMapHH HAa4yWH pellaBamba CIOPHUX IH-
Tama JOK, YKOJIHKO CE€ BhUMa HE MOCTHIHE pelleie, WM Ce He MOCTHIHE Y
onpeheHom poky, npeasuha ce penoBaH HaYMH pellaBama criopoBa. OOIUIH
JITepHATHBHUX Ha4MHA pelllaBara CIIOpOBa JaHac Hajlase cBe yellly npume-
HYy Yy NpakcH, a MpaBHU MUCIH UM yryhyjy Kako MOXBalie, TAKO U KPHUTHUKE.
[pumuxom kpeupama OYII npuBpennn cyOjekT Ompa OHaj HaYWH pellaBamba
€BEHTYAIHOT CIIOpa KOjU MY HajBHUIIIEC OAroBapa, OWIO0 y Kby e(PHKACHOCTH,
Op3uHE pelaBama WIH MECTa, Tj. CEIUIITa OpTaHa Koju he pemaBaT Criop u
ci. Tako, kaja je ped o apOUTpaKHOM pelaBamy CIopa, Koje je naHac y Tp-
TOBUHCKOM ITIPaBy, & HAPOYHUTO Y MeljyHapOIHOM TPrOBUHCKOM IPaBy IOCTAJIO
CKOpO MpaBwWio (jep Mpeamaddl Kao HA4YHMH pelllaBarba CIIOPOBa), MPHUBPEITHU
cyOjexT Oupa OHy apOUTpaKy 3a KOjy cMaTpa Ja HajBHIIEe OArOBapa HEroBUM
uHTepecuma. Kajga ce aHanu3upajy Kiay3ylie 0 HAaYMHHMA pellaBama CIopoBa
Koje cy canpkane y paznmumuutuM OYII, ynHM ce 1a 1aHac MoCToju TCHICHIHja
na OVII Hajpehe ynyhyjy Ha CyIcky HauWH peliaBama CIOPOBa, jep OH OYH-
meaHo kpearopuma OYII HajMame oaroapa.

ITO3UBAIBLE HA OYII
KOJH CAIAPXKE APBUTPAXKHY KJIAY3VIIY

VY nmeny y xome ypebhyje mutame (opme cropasyma 0 apOUTpaxu, Hail
3akoH 0 apOuTpaku'' MOMHEHE OMINTE YCIOBE MOCIOBaba — TAUyHHjE OIIIITE
YCIIOBE 3a 3aKJby4yeme MpaBHOr nocia. KoHkpeTHo, 3akoH 0 apOUTpaxu mpo-
MHUCyje Ja cropasyM 0O apOUTpakd Mopa Jia ce 3aKJ/by4d y MUCMeHOj hopmu,'?

Jby HOpaBHama U oMOyncMaHa. JlerasbHuje o cBakoM o HaBeneHux Mmonena: Kapamapkosuh, JI.
(2004). I1opasHarwe u medujayuja. beorpan: dakynreT 3a MOCIOBHO mpaBo, 312-316. Y Besu ca
kimacu(UKAINjOM aNTepPHATHBHOT pelaBamba cropora, ['amo Kuexesuh HaBoau cienehe metone:
1) cuna (CHHAPOM CHIIE — TIPaBO jeHOTa); 2) AMPEKTHU IPETOBOPH CTpaHaka (Koje 1ajbe JAEIH Ha:
BaHCYJ/ICKO TIOpaBHAWE U CY/ICKO MOpaBHame [res iudicialiter transactal); 3) mocpenHu mperoBopu
y3 noMoh u moapmky Tpeher (koje najbe Aenu Ha: Meaujauyjy, med-arb, KoHIMIMjaujy, mini-
trial [MUHU-IapHMLIA], eBaTyaly]jy, og0Op 3a pa3Marpame/peliaBambe CIIopoBa U BelTauekhe); 4)
amjynukandja (CMHAPOM HempuctpacHoctH) apourpake. [eramuuje: Kuexesuh, I, [Tauh, B.
(2010). Apbuitupasca u AJP. beorpan: [lpaBuu daxynarer YHuepsutera y beorpany, 206. O an-
TepHATUBHUM HaYMHUMA pelllaBama CIopoBa y MeljyHapoIHOM IOCIOBabY, ¢ HOCEOHUM OCBPTOM
Ha A/IP y mehyHaponuumM rpaheBunckuM nociaosuMa: Bunni, N. (2005). The FIDIC Forms of
Contract. Oxford: Blackwell Publishing, 438—460.

" Cnyorcoenu nacnux PC, 6p. 46/2006. Baxxehn IpaBunauk o CramHoj apOUTpaKu mpu
IIpuspennoj xkomopu Cpouje (Cayocoenu Znachux PC, 6p. 101/16) He caapku oapende o apou-
TpaxHoM criopazymy y OYII uiu CIMYHUM OMIITHM YCIOBHMA 32 3aKJbYU€H€e MPABHOT IOCIIA.

12 CxomHo wi. 12. cr. 2-3. 3akoHa 0 apOHTPaxkH, CIOpasyM O apOMTPaKH je 3aKIbydeH
y nmucMeHoj GopMu ako je cajapikaH y MchpaBama Koje cy crpanke normnucane. Cmarpa ce aa je
cropasyM 0 apOUTpaXkul y MUCMEHOj (OPMHU aKo je 3aK/bYUeH Pa3MEHOM IOpyKa MyTeM CpeicTaBa
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Kao M Ja Ce CIopasyM O apOUTpaku cMaTpa 3aKJbYUIEeHHM M aKo Ce CTpPaHKe y
MUCMEHOM YTOBOPY II030BY Ha JAPYTO MUCMEHO KOje Caap KH CIIOpa3yM O apOu-
Tpaxxu (OMNIITH YCJIOBH 32 3aKJby4eHe MPABHOT 110CJIa, TEKCT APYTor yroBopa
M CIl.) aKO je LKJb TOT TIO3HMBamka Ja CIopa3yM O apOUTpa)xKu MOCTaHE CacTaB-
HU geo yroBopa.'*> OBaKBO 3aKOHCKO pELICHE je Y CKIamy M ca 4wl 7. CT. 6.
UNCITRAL mogen 3akoHa 0 MeljyHapOIHO] TPrOBHHCKO] apoutpaxu.'* Cinu-
HO To3uBame (ynyhuBame) Ha TOKYMEHT KOjU CaApKH apOUTPakHy KIIay3yiy
J103BOJbaBa M wi. 6. cT. 2. 3akoHa o apoutpaxu YjenumeHor KpabescTra,'® a
OHO je IPaBUIIO JaHAC M IPYTHM Jp)KaBaMa, Tako Hip. y Kunu.'® V enrieckoj
CYIICKOj TIPAKCH C€ MOXKE YOUHTH BHUIIIE CIIy4ajeBa Y KOjUMa Cy EHIVIECKU CY-
JIOBU CMaTpajii Jja HeMa motpede 3a moceOHUM ynyhuBameM Ha Kiay3yly O
HAJJIS)KHOCTH J1a O ce MOCTHIIIA CYIITUHCKA CarlacHOCT, Beh 1a je reHepaiiHo
no3uBamke Ha OYII 10BOJBHO, IPU YeMy Cy CMaTpaly Ja HHje Of 3Hauaja 11a I
npyra crpana uMma npuMepak OYII, HapounTo kazga je m3mely uMcTux crpaHa
Beh MpeTXoHO 1M0CT0ja0 YTOBOPHU OAHOC, aJIH TIOCTOj€ U CIY4ajeBH Yy KojuMa
HHje OMJIO OYHMIVIENHO Ja YOIIITEHO IMO3MBamke 00yXBaTa, OCHM CYICTaHIIHU-
jamHUX oipenOu U apOUTpaKHY KIIay3ylly, Te jeé HEOIXOJHO jacHO ynyhuBame,
HapOYMTO KaJia je ped O CTpaHaMa Koje HHUCY paHuje OWie y yroBOPHOM Of-
Hocy.!” CaBpeMeHH MpaBHU MHCIH Y BE3U ca NOTPeOOM 3a MHCaHOM (HOpMOM
apOHUTpakKHOT CIIOpa3yMa y CHIVISCKOM IpaBy HaBOJE Jia je OHa KOpHCHA 3a
noTBphuBame (Bepu(HKanujy): a) Ja JH je MOCTHTHYT cropasyM, 0) aa Ju
je npeasuheno aa Oyae o6aBe3yjyhin, B) KO Cy pelieBaHTHE CTpaHe, I') MTa Cy
npelu3HUja CaapKuHa U OrPaHUuYEha cropasyma. '8

KOMYHHKaIHje, Koja oMoryhaBajy MMCMEHH JI0Ka3 O CIIOpa3yMy CTpaHaka, 6e3 003upa Ja Ju Cy Te
MOPYKE CTPaHKE MOTITHCAIIE.

B V. 12. ct. 4. 3akona o apourpaxku. CXOIHO CT. 5. MCTOr WiaHa, cMarpa ce Ja Io-
CTOjH CIIOpa3yM O apOMTPaKH U aKo TYXKHJAll MHCMEHUM IIyTeM TOKpeHe apOMTPaXKHU CIIop, a
TY)KCHU M3PUYUTO NPHXBATH apOMTPaXKy M C TUM C€ cariacH y MHUCMEHOj pOpMHU WIN Yy H3jaBH
Ha 3alUCHHKY Ha POYHMILTY, Ka0 U aKo y3Me ydemihe y apOUTPaKHOM MOCTYIKY M [0 yIyLITama
y pacrpaBibarbe O MPEMETY CIIOpa He HCTAaKHE PHUTOBOP [a HE TOCTOjH CIIOpa3yM O apOUTpaKH,
OJJHOCHO HE OCIHOpPHU HaJUIEXKHOCT apOuTpaxHor cyra. V.: Mwskosuh, M. (2007). Koveniiap 3a-
KoHa o apouiipadicu. beorpan: Ilocnosuu 6upo, 30-32.

14 United Nations Commission on International Trade Law. (2008). UNCITRAL Model
Law on International Commercial Arbitration 1985 with amendments as adopted in 2006. Vi-
enna: United Nations, 5.

15 Arbitration Act 1996, UK Legislation. [Tpey3eto 18. 7. 2020. ca: https://www.legislation.
gov.uk/ukpga/1996/23/contents.

'¢ Pisacane, G., Murphy, L., Zhang, C. (2016). Arbitration in China: Rules & Perspectives.
Singapore: Springer, 11 u 178.

7 Tang, Z. (S.). (2014). Jurisdiction and Arbitration Agreements in International Commer-
cial Law. London and New York: Routledge, 41-42.

18 Andrews, N. (2016). Arbitration and Contract Law: Common Law Perspectives.
Springer, 24.
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VY Be3u ca muTameM MHCMEHe (opMe apOUTPaKHOT cIiopasyma, y yIio-
pemnHoNpaBHOj W JoMaho] JOKTPHHHU IOCTOje€ CYNPOTCTAaBJhEHA CTAHOBUINTA
mpu 4eMy je BehmHCKH cTaB &a 3aXTeB 3a MUCMEHOM (OPMOM MpeACTaBIba
OuTaH elleMeHT criopasyma (ad solemnitatem, ad substantiam), a He caMo JI0Ka-
3Hy dopmy (ad probationem),"” anu ce HCTOBPEMEHO yKa3yje 1a y CABPEMEHOM
apOMTPaXKHOM MpaBy MOCTOjU TEHJACHIMja yOlakaBamba CTPOTOCTH 3aXTeBa
mucMene Gopme apbuTpaxkHor yrosopa.”’ ¥ miBajiapckoM IMpasy, Ha IPUMEP,
y Be3Hu ca (OpPMOM apOUTPAKHOT CIOpa3yMa, He 3aXTeBa C€ UCKIbYUHMBO MHCa-
HU 00K, Beh 1 GUIT0 KOju APyTH 0OIMK KOju oMoryhaBa Jia ce YTBPIH TEKCT.”!

YV HaimeMm npaBy, TIpe JOHOIIIEHa MTOCEOHOT 3aKOHA 0 apOUTPaKU MTUTAHE
apOutpaxkHe knaysyne caapxkane y OYII 6wno je m3puunto ypeheno 3axo-
HOM O MapHHUYHOM TOCTYNKY (moHeTmM jom y Bpeme C®DPJ), uuja je rmmama
31. ypehuBana mocTynak npex u30paHUM CyIOBHUMA U BaXKHJia JICIICHUjaMa OJf
1977. roguHe 10 cTynama Ha MpaBHy cHary 3akoHa o apoutpaxu 10. jyHa
2006. rogune. [Ipema wi. 471. tor 3I1I1-a, yroBop 0 u30paHOM Cy/y je MyHO-
Ba)XKHO 3aKJbyUeH M KaJ je ompenda 0 HaIJIe)KHOCTH N30paHoT Cyma caapikaHa
y OIMIITHAM YCIIOBAMA 33 3aKJby4ethe MpaBHor nocna.”? Ciuudy oapendy caap-
*ao je u panuje Baxehu [IpaBunHuk 0 CHOJEHOTPrOBUHCKO] apOUTPaXH MpU

19 V.: Knexesuh, I'. (1999). Meliynapoona wipZosauka apouilipasca: 0CHOSHA TUTiAra U
ipobremu. beorpan, Hocuje u Caser mpojekra ,,Koncturyucame CpOuje Kao mpaBHe apxase”,
42, ca maseuM ymyhusameM Ha pamose npodecopa Ilaka, Tonnmrajaa, Tpuse, Ileposuha, Cajka
u Jluke.

2O rtome: Ileporuh, J. (2012). Cimanoapone xnaysyre y melhyHapoonum upuepeonum
yeoeopuma. Beorpan: Llenrap 3a m3maBauky jaenarHocT ExoHoMmckor ¢akynrera y Beorpany,
215-217. CnnuHo, y Be3u ca mucMeHOM (GopMoM apOuTpakHOT yroBopa, BacusbeBuh nctuue na
Beh mocToju BHIIEIENCHU]CKa apOUTpaKHa TIpaKca IPeBasIaKeha OBOT yCIIOBA ITYHOBaXKHOCTH
apOHUTpaXHOT YroBOpa, T TUME M 3aCHHBama IMPaKce MPOIINpema Cy0jeKTHBHE apOUTpaOHIHO-
CTH U Ha CIlyuajeBe HelocTaTka oBe (opMme, Kaga ce MHUTame JejcTBA apOUTPaKHOT YyroBOpa Ha
HelloiiucHUKe TIOCTaBIba IPEEHCUIBEHO KA0 YUFbeHUYHO UUillarbe a He ipasHo uuillarbe, T€ yKa-
3yje Ja cy OBaKBe apOMTpaKHE OAIYKE ,,IPeKHBENE U MOCTYINKE CYICKEe KOHTpOJIE mpeasuljeHe
3aKOHHMMa 3eMJbE U3BpILICHA (€BEHTYallHO M IpH3Hama). — BacuwseBuh, M. (2019). Apbutpaxa
6e3 apOUTpaXKHOT yroBopa (IUPEKTHOT MM MHAUPEKTHOT). /Jeadeceili ceOmo caseitiogarse cyouja
fipuspeonux cyoosa Peiiybnuxe Cpbuje. beorpan: IlpuBpenHn anenanuonu cym, 27.

2l Yy, 358. mBajuapckor 3akoHa O MapHUYHOM moctynky. Ilpeysero 26. 7. 2020. ca:
https://www.swissarbitration.org/files/35/Swiss%20Domestic%20Arbitration%20Law/cpc_
part_3 english.pdf. HaBenenn wian ce ogHocH Ha apOHTpaxy y AomahuMm cirydajeBuMa, Tj. Kajaa
00e cTpaHe uMajy npebuBaInLITe Wik yoOudajeHo 6opasuiute y IlIBajiiapckoj y BpeMe 3akiby4e-
Ba CIopasyMa, I0K je MehyHaponHa apbuTpaxka ypeljeHa mBajunapckuM 3akoHOM o MelyHapon-
HOM npuBaTHOM npaBy. JlerassHuje: Matjaz, S. K. (2018). Civil Procedure. in: Thommen, M. (ed).
Introduction to Swiss Law. Berlin, Bern: Carl Grossmann Publishers, 352.

2 Yy, 471. 3akona o mapaudHoM moctynky, Cryocoenu nucii COPJ, 6p. 4/77, 36/77. —
ucnp., 6/80. — ap. 3axoH, 36/80, 43/82. — np. 3akon, 69/82, 72/82. — ucnp. ap. 3akoHa, 58/84,
74/87, 57/89, 20/90, 27/90. u 35/91, Cayorc6enu nuciti CPJ, 6p. 27/92, 31/93, 24/94, 12/98, 15/98.
—ucnp. u 3/2002. u Cryorcoenu Znacnux PC, Op. 125/2004. — np. 3aKkoH, KOjH CJIEAU MOCIE YiaHa
KOjU TIPOITHCYje MHCMeHy (popMy yroBopa o apOUTpaxu.
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[TpuBpeanoj komopu CpOHje Koju MPOMUCyje Ja je apOUTpakHH YyroBOp MyHO-
Ba)KHO 3aKJbyYCH M Kaja je oapeada o HAJIC)KHOCTH ApOUTpake caapikaHa
y OIIITHM yCJIOBHMA aKO Cy OHH CacTaBHU Jie0 MpaBHOTr mocia.”? OHO mITo
j€ 3aHIMJBHMBO M IITO j€ M UCTUIAHO y HAIO] IPABHOj JOKTPUHH Y TOAMHAMA
HakKoH JoHomema Tagammer 3I111-a jecre na je mocebna oxapenda o 3acHUBA-
By apOHTpaXKHEe HAIUICKHOCTH NPUXBATAHEM OMNIITHX YCIOBAa YHETa Y HaIl
3aK0oH 0 MApHUYHOM MOCTYNKy u3 1977. ronune mako EBporcka KOHBEHIUja
0 MelyHapomHOj TProBHHCKO] apOutpaxu u3 1961. rogune® Huje H3pUIH-
TO Ipe/BUAeNa MOryHHOCT 3aKjbyuerha yroBOpa O HaJIeKHOCTH apOHTpaxke
NpUXBaTambeM OIIITHX YCJIOBA 3 3aKJby4YeHe MPABHOI MOCIa KOjH caupike U
onpenbe o Toj HamIeKHOCTH. YV Be3n ca oxpendoom wi. 471. panuje Bakeher
3[1I1-a, 3a kojy ykasyje aa Tpeba cMarpaTH Ja ce OJHOCH M Ha OIIITE yCIIOBE
W Ha TUICKe yroBope, Kaexepuh nctude na je apOuTpakHa Ipakca 4BpCcTo Ha
CTAaHOBUINTY Ja yryhuBame Ha OMINTE YCIOBE 3HAYH M IpUXBaTame apOUTpa-
JKHE KiIay3yle y BUMa caap)KaHe Makap a OCHOBHH YTOBOP HHIITa O TOME
(o apbuTpaxHoj knay3ynau) He roBopu.?® ITonasehu o npaBuiIa caapKaHoM y
tana Bakehem 3[1I1-y u [IpaBUIHHKY O CIIOJBHOTPOBHHCKO] apOMTpaXk MpH
[Tpuspeanoj komopu CpoOuje, [Toznuh cmarpa na ako ce uutTupana ogpenda Ty-
MayHy y CKJIaJy ca CXBaTameM Jia ce 3Hame 3a apOUTpaXxKHy Kilay3y.1y, OJHOCHO
MOCTOjare HY)KHOCTH TOT 3Hamkha MOXe JIOKa3HBaTH, Ja je CMHCao Te oapende
610 y ToMe fa Ou 3a IMyHOBa)XHO 3aCHUBAKE HAMICKHOCTH ApOuTpaxe Omio
JIOBOJFHO J1a U3jaBa KOjOM CE HYIMU 3aK/byuerhe INIaBHOI' YyroBOpa WIIM H3jaBa
KOjOM Ce Ta MOHyJa NPHUXBarTa, caApXu yrmyhuBame Ha OIIITE YCIOBE Kao Ha
CacTaBHU IO YyroBOpa, T¢ MPeUMYyNCTBO OBOT MUILbEHA BUAU Y TOME IIITO
OHO cIpedaBa Ja apOuTpakHo cyheme n30erHe OHaj TY)KCHH KOjH je Y BpeMe
3aKJbyUeHha MPaBHOT MTOCJIA OYHUIVICTHO MPUCTAO Aa crop Oyie pemieH TUM IIy-
TEM M ICTOBPEMEHO MCTHYE Ja Ce M3 IMpakce ApOUTpaske BUAX Ia OHAa cMaTpa
la ce HEeHA HaIUICKHOCT MOXKE 3aCHOBAaTH W IIO3WBAFEM Ha OIIIITE yCIOBE
KOjU canpxke apOuTpaxkHy Kiay3ynmy.?’ Jouml Ie3neceTHx, CeIaMIeceTHX H

3 Y. 13. cr. 3. IpaBuinnka 0 CIOJBHOTPrOBUHCKO] apOouTpaxku rpu [IpuBpenHoj koMmopu
Cpowuje, Cryorcoenu auciti CPJ, 6p. 52/97. n 64/2001. u Cnyocoenu cnachux PC, 6p. 74/2004.

2 V.: Ypenba o paruduxanuju EBporcke koHBeHIHje 0 MehyHapOIHO] TPrOBHHCKO) apOu-
TpaXkH ca 3aBPILIHAM aKTOM CIICIHjalHOT cacTaHka myHoMohnuka, Cayocoenu nucii COPJ — Me-
hyHapoonu yZosopu u opyau ciiopazymu, op. 12/63.

% Bumte o tome: [Tosuuh, b. (1984). Onmrry yclioBr yroBopa M HaUIEXKHOCT apOuTpakKe.
Ananu IlpasnoZ ¢axynisieitia y beozpaoy (5), 670.

2 Kuesxesuh, I. (1999). Meljynapoona imipZosauka apbuiipasica: 0CHOGHA Tiuitiaiba U ipo-
onemu. beorpan: Jlocuje, 43, ca 1ajbuM I03MBameM Ha cTaBoBe npodecopa [onamrajua n Tpuse
y cMuciy Aa Tpeba pasymetH aa ce oxpenda w€wi. 471. panuje Baxeher 3[1I1-a ogHocu u Ha TUIICKe
yrosope.

27 TIpurom, TTo3uuh ucTrYe U 1a ce He MOXKe oabanuTH MOTYHHOCT J1a HaBeAeHa oapenda
[paBunHuka Oyzie MpoTyMadeHa y CyIpoOTHOM CMUCILY Jia Ce apOUTPaKHOM KIay3yJIOM, YHECEHOM
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0CaMJIeCceTHX TOAMHA MPOILIOT BeKa II0jeINHI CTPAHH MIPABHU MMUCIH, Ka0 Ha
npumep, @ymap (Fouchard), yka3syjy na ce npakca mel)yHapoaHe TProBUHCKE
apOHUTpaske HECYMIBHBO M3jacHIIIA Yy KOPUCT IpehyTHOT MpuxBaTama OIMIITHX
yCIIOBa KOjU Y YTOBOPY HHCY CaJp KaHH, alld Ha KOje ce YyroBop mo3uBa; Bexep
(Waehler) maBomu npakcy CrnossHOTproBuncke apoutpaxe CCCP-a, mo k0joj
j€ 3a HaJUIeXHOCT Te apOUTpake MTOBOJPHO T€HEPAIHO yIyhHBame Ha OIIITE
YCIIOBE KOjH CYy CaJpXKaHU y PaHUjeM yroBOpy HCTHUX CTpaHakKa, a y Koje je
yKJbydeHa apOuTpaxHa knaysyina, qok Enuna (Ellild) uctuue 3a ¢puHcko npaBo
jeIHY OJUTYKY BPXOBHOT cyAa Te 3emibe jour u3 1953. rogune, mo Kojoj je 3a
MYHOB)XHOCT KOMIIPOMHCOPHE KJlay3yJe JOBOJBHO NMO3MBAaKE Yy YroBOpY Ha
OIIITE YCJOBE KOjU Ty Kiay3yny cajapike.” Mako je miequiiTe MHOTHX MpaB-
HUX THcalla 3aCHOBAHO Ha CXBaTamy Ja je nmucMeHa (opMma 3a apOUTpaKHU
criopa3yM Ipomnucana ad solemnitatem, ma na Ou TakaB yroBop OHO ITyHOBa-
JKaH MOTPEOHO je J1a BEeroB NpeaMeT Oy/e U3PUYHUTO HABEACH y W3jaBH KOjOM
ce 3akJbyuyje, [lo3anh cMartpa na mucMmeHa Gopma Hema KoJ apOUTPaKHOT
yroBopa Tako MAJEKOCS)KaH 3Hayaj Ja OW mpocto ymyhmBame Ha OIBOjeHE
OIIITE YCJOBE Yy KOje je YHECeHa KOMIPOMHCOPHA Kiay3yJia IOBYKJIO YBEK
HEIYHOBa)KHOCT TOT yrOBOpa, T€ OICHYje N1a C€ KOHCCKBEHIIA TOT CXBATAha
YHHU TIPETEPAHO CTPOTOM, jep IMPABUIIO O MUCMEHO] POPMHU apOUTPaXKHOT yro-
BOpa MMa 3a IIJb Ja CTPAHKY 3aIITHTH O]l OJIAKOT MPUXBATamba apOUTPaKHOT
cybema, Tj. 1a He Oyzme 300T cBOje HE00A3pUBOCTH JIHILIEHA PEAOBHOT MPaBO-
cyba, y koje OHa MO)KE UMaTH BHUILIE TIOBEPEHA HEr0 Y apOUTPaXKHO pelllaBambe
cnopa, Te monazehu on wi. 1005. I'pahanckor 3akoHnka dpaHiycke o Kome
npeoBnal)yje MUlIUbEHE Ja je nponucana dpopma ad probationem, cMaTpa aa

y OINIITE YCIOBE, HAIJICKHOCT ApOUTparke 3aCHMBA CaMO aKo CTpaHKa Koja MOTIHCYje U3jaBy
0 MpHXBaTamy ONIITHX YCJIOBAa UMa y TOM TPEHYTKY Hpe] coOOM HUXOB TEKCT KOjU je Ipyra
CTpaHa MPUJIOXKUIIA CBOjOj U3jaBU MJIM CE OH HaJa3y Ha MOJIChHHU Te n3jaBe, y K0joj ce Ha OIIITEe
ycnoBe yrnyhyje kao Ha HBEH cacTaBHH Je0, aJIU Jla MIIaK CMaTpa Jja TOPEHABECHO CTAaHOBUIITE
uMa npeuMyhicTBO, Tj. a MPETEeKy apryMEeHTH y MPUIIOT TOPEHABECHOM TyMauewy, Koje je, 1Mo
OIIGHU OBOT ayTopa, y CKiaxy ca mpakcoM Apoutpaxe. V.: Ilozuuh, b. (1984), Onmru ycnosu
yroBopa M HaJJIe)XHOCT apourtpaxe. Ananu IlpasnoZ ¢axynineitia y beoZpady (5), 675, xoju y
uctoM pany (ctp. 671) ucTpaxyje u ynopeaHy Mpakcy U CTaBOBE CTPAaHUX ayTopa, Te yKasyje Ja
Bekjone (Vecchione) 3a uraiujaHCcKo MpaBo cMarpa Ja je 3a IIyHOBa)KHO YTOBOPEHY HAa/IJICKHOCT
apOuTpaxke mOTpPeOHO []a MPUCTAHAK HAa KOMIIPOMHCOPHY Kiiay3ynly Oyae moceOHO MHCMEHO Io-
TBpheH M Kaj je CTpaHLM KOja MPUCTaHAK Jaje MO3HATO Ja je Kiay3yja CaJpiKaHa y OIIITHM
ycioBuMa, kao u jaa cimuyao tome @ammnr (Fasching) 3a ayctpujcko mpaBo Kake Jia je HelyHO-
Ba)kKaH M MOTIMCAHU KYIIONPOJAAjHUA YrOBOP Y KOME C€ CTPaHKe YONIITEHO MO3UBajy Ha obOpa3arl
yroBopa y KOjU je yHeceHa Kiay3yia o HajulexHocTu apbutpaxke. Iloznuh Hamame (ctp. 672)
yKasyje aa ce y cyackoj npakcu CAJ] kommpomucopHa Kiiay3yia Koja je ofiiTaMiaHa y THIICKOM
YroBOpY CMaTpa PElOBHO 3a IMYHOBaXKHY aKO jé Ha HCHO IIOCTOjambe CKPEHYTa MaXiba APYroj
YTOBOPHO]j CTPaHU WIJIM aKO je OBOj IO3HAT TPrOBMHCKH 00HMYa] KOjU Ce TH4Ye ymnoTpebe Takse
KJay3ylne, Mel)yTuM unak ce nmpenopydyje 1a ce Kiay3yla H3pHIUTO YHECe y caM IPaBHH [10Ca0
WIH [ Y KOPECIIOHACHIUjH Oy/ie IOMEHYyTa.
28 JleraspHuje, ca naseum ynyhusamem: [lo3uuh, b., op. cit., 672.
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aKo OBO JIPYTO CXBaTame MpyKa TYXKEHOj CTPaHW UCTY WIJIH MPUOIVKHO jeiHa-
Ky 3aIITHTY, Ka0 ¥ MPBO, 1a OHJIa OHO 3aCIyKyje MPEAHOCT, Ka0 CXBaTame Koje
6osbe oarosapa norpebaMa TPropuHcke apoutpaxe.”

[open craBoBa BpCHUX IMO3HABajana apOUTpake U apOHTpaKHE IpakK-
ce, MUTame apoutpaxkHe kiaysyie caapxkane y OVYII, nako mutame Koje je,
Kao IITO je MOKa3aHo, CAlPIKAHO Y MPOIECCHAM 3aKOHUMA, OJHOCHO 3aKOHHUMA O
apOUTpaXKH, MOIJIO OM Ce JIOBECTH Yy BEe3W M Ca MaTepHjaJHOIPABHUM OJpel-
Oama cagp)kaHMM y MaTepHjajJHOM MpaBy. Ty mpe cBera MHUCIUM Ha 4wi. 142.
cT. 3. Hamer 3akoHa O OOJMTAallMOHMM OJHOCHMA, MpeMa KOME OIIITH YCIIO-
BU 00aBe3yjy Ipyry yroBOpHY CTpaHy ako Cy joj OWJIM MO3HATH WM MOPaJH
OWTH MO3HATH y yacy 3aKJby4era yroBopa. Y Be3H ca H3pa3oM ,,MOpau OUTH
MO3HATH " TTOCTaBJba Ce MUTame MOryhHocTH mpehyTHe HHKOPIOpaldje, KOjoM
ce joIll paHHje HApOUMTO OaBHMIIa HEMayKa CyJCKa Mpakca Koja, Kao U HeMad-
KO MaTepHjaJlHO IpaBo, pas3[Baja CUTyalHjy y KOjoj je jemaH ol yrorapaua
HEUCKyCaH, O]l OHE y K0joj cy 00a yroBapaua MCKYCHH TPTOBITH, T€ 3a TPBY
TPaXXH U3PUIHTO YKa3MBA-E Ha OIIITE YCIOBE, IOK Y IPYTOj J03BOJhaBa Ipe-
hyTHy HHKOpIOpAIH]y.>

ApbuTpaxkHa IIpakca pellaBama CliopoBa y Mel)yHapomHOM IMocIoBamy
notBphyje kako TeHJACHUHMjy TuUOEpaTHMjer cXBaTama 3axTeBa MucaHe (op-
Me, TaKO U CTAaHOBHIITE Ja ce apOuTpaxa cMmarpa yoOH4YajeHUM HAuYMHOM

¥ Tlo3uuh, B. (1984). Oty ycinoBu yroBopa U HaIUISKHOCT apourpaxe. Ananu [lpas-
HOZ ¢paxynitieiia y beozpady, 673—674. Uctpaxyjyhu Tagarime HeMadKko MpaBo 0 Mel)yHapoaHoj
TProBUHCKO] apOuTpaku, Munena Ilerposuh, nonasehu on unmbeHHLE Ja apOUTPaXKHU CIIOPa3yM
Mopa OWTH 3aKJby4YeH M3PHYUTO U Y MUCMEHO)j (GOPMH, IO YUM Ce MOoApasyMeBa Ja MOpa OUTH
HECYMIbUB M jacaH M Ja je CaJpikaH y HCIpaBU KOjy Cy IOTImHcaie o0e CTpaHe, ykasyje Ja ce
nosuBame Ha OVII koju campxe apOUTpakHy Kiay3ylly, CMaTpa CarllaCHUM 3aXTEBOM HM3PHYH-
toctu. V.: [lerpouh, M. (1996). Hemauko mpaBo o mel)yHapomHOj TProBuHCKOj apoutpaxu. Y:
Murposuh, . (pen.). Mehynapoona wipZosuncka apouitipasxca. beorpan: CiryxOeHu macHuK, 78.

3 Drobing, U. (1984). Standard forms and general conditions in international trade;
Dutch, German and Uniform law. ¥V: The Hague-Zagreb essays on the law of international trade,
130-131 naBeneHo npema: Kuexesuh, I'. (1999). Melynapoona iipZosauka apbuitipasxca: ocHos-
Ha duitara u ipobremu, beorpan: Hocuje, 43. KuexxeBuh Ha UCTOM MeCTy yKasyje Oa MHUTAEkbE
MOJKE JIU Ce jeJlaH yroBapad [103BaTH Ha CBOjE OIIITE YCJIOBE MOCIOBakbha, aK0O y TOKY yroBapama
0 BHUMa HHje OWII0 peul, HUTH ¢y OHH mpocieheHu apyroj crpanu (nmurame aa ju je moryha
npehytHa nakopnopanuja OYII y yrosop), y cebu, 3ampaBo Cafpxu J(Ba IUTama: 1) MOTry JiH
ce OVII jenne ¢upme MHKOpIIOpUCATH Y YTOBOP a Jia O HBHMa HHje OMJIO HM PEYH y MOCTYIIKY
3aKJpyueHba YroBopa, M 2) MOXKE JIM ce€ CMarpaTu ja je fiyrame Apyre CTpaHe carjaniaBame ca
OBUM BHJIOM HHKOPIIOPALHje, T€, YKOIUKO OBO NMUTAHE HE MOXE PELINTH MelyHaporHa KOHBEH-
L1ja, MONa3u Of KOJIM3MOHE TEXHUKE M MPHUCTYIA, I1a U3HOCH CTaB Jia je ca KOJIU3HOHONPABHOT
acreKTa MHOTO NMaMETHHje pelliehe PHMeHa, Ha CIIOpHA HTama, paBa 3eMJbe MPeOHBAIUIITA
(cenumiTa) moHyheHor, koje OM ra MITUTHIO O HEOUYSKUBAHUX 3aMKH (HOPMYJIapHOT HpaBa U TO
Ha OCHOBY IIPETIIOCTABKE J1a OH Haj0oJbe 3HAa HOpMe cBoje 3eMibe. O ToMe JeTabHuje, ca KO-
3uoHonpaBHor acnekra: Kuexesuh, I. (1989). Mepooasno iipaso 3a wipZosauku yzosop o mely-
HapooHoj iipodaju pobe. beorpan: NHcTUTYT 3a yropeaHo mpaso, 177.
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pelaBama CIiopBa y MOCIOBHO] c(hepH, Te UCTHIAKE jeHE CTpaHe Ja HUje
3Halla 3a MOCTojame apOuTpaxHe kiaysyne y OYIL, 1j. n1a je To 3a By U3He-
Hahyjyhe, cmarpa HeocHoBaHMM. KoHKpeTHO, DpaHIlyckH ATICNAIOHH CYI Y
obpasnoxemy OIyKe y ciydajy Bomar’' uctuue aa je apOUTpakHH yroBOp
MyHOBaXKaH MaKo je caapkaH y gopmu kiaysyne y OYII Ha koje ce ymyhyje,
Te J1a ce MoceOHo ynyhnBama Ha apOUTpakHy Kiay3yay He CMaTpa YCIOBOM 3a
3aKJbyUCHE BaJbaHOT apOUTPaKHOT yroBopa.*? CIMYHO CTAHOBHUILTE je 3ay3e0
u BpxoBuu cyx IlIBajiapcke uctuuyhu f1a je yroBop o apOUTpaku yHOBaXHO
3aKJbyUY€H MAKO Ha MOCTOjare apOUTpaxkHe Kiaysyje HHUje MoceOHO yro3ope-
HO, a caapkana je y OYII koju cy onmraMmnany Ha mosnel)iHr TOBapHOT JIMCTA,
jep je OBaj cyd CTao Ha CTAHOBHUIITE Ja j& JaBame CarjacHOCTH Ha OCHOBHU
mocao koju caapxku ynyhusame Ha OYII 10BOJFHO Ia ce TyMauH Ja je CTpaHa
MpucTalia U Ha apOuTpaxHy Kiay3yiy canpxkany y OVYII. Hako je TyxeHH y
CBOM TIPUTOBOPY HCTaKao Jia Ha MOCTOjalke apOWTpakHe Kiay3ylie HHje Ono
MIPETXOIHO YIIO30PEH, Ia HEHO IOCTOjarmhe NMPEACTaBJba HEMO3HAHUIY, TE 1A
Ce HUje caniacuo ca NpeIOKEHIM apOUTPaKHUM YTOBOPOM, CyJ je HaBelIeHO
HCTHIAEE OLIEHNO Kao MPaBHO HEYTEMEJLEHO, jep je MOIMIA0o O YHIHLCHUIE Ja
Cy YTOBOpHE CTpaHe MPUBPEIHHUIH KOjU CE€ IyTd HHU3 TOAWHA 0aBe TPrOBUHOM,
TE Cy YIO3HATH Ca OIIITUM YCIIOBHMA KOjH C€ yOOM4ajeHo KOPUCTE Y OBOj Ipa-
HU U J1a ce apOMTPaXHU HAYKH PelliaBarba CIIOpOBa KOPUCTH Kao yobuuajenu.™

3t Societé Bomar Oil N.V. v. Entreprise tunisienne d’activités pétroliés.

32 AmenariuoHu Cyq je u3Mel)y ocTanor ucrakao 1a je ¢pauirycka crpana (bomap) Mopana
OuTH yno3Hara ca MOCTOjalkeM apOuTpakHe Kilay3yse Kao U Ja je IPUXBATambeM OIITHX yCIoBa
MPUXBATWIA U apOUTpaxKHy KIay3yly, jep joj je npyra (TyHHCKa) CTpaHa JOCTaBUJIa KOIH]y OII-
IITUX YCJIOBa nociioBama. Jleraspuuje: Bykagnnosuh-Mapkosuh, J. (2016). ApOutpaxHa kiay3y-
JIa y OIIITHM YCJIOBHMA IOCJIOBaba: MUTambe (hopMe I CarlaCHOCTH YTOBOPHUX cTpaHa. [Ipag-
nu orcusoin (11), 295, dycunora 6p. 38. ¥V nctom pany (ctp. 294 u dycHora 6p. 33) oBa ayropka
yKa3yje Ha IpaBHE CHCTEME y KOjuMa je JOBOJHHO J1a ce apOuTpakHa kiay3yia Hanaszu y OYII na
6u yroBop 0 apOUTpaxu MyHOBaXXHO HacTao: mpema wi. 1021. 3akoHa o rpallaHckOM IPOLIECHOM
npaBy XoJaHJUje YTOBOP O apOUTPaKyl je BaJHMHO 3aKJby4YCH YKOJIHMKO je Kilay3yJa cajapaHa y
OVII Ha koje ce cTpaHa Koja MpUCTyMNa cariacuia U3pH4uTo win npehytHo; wi. 1031, 3akoHa o
apourpaxn Hemauke npensubha na he ce, ykonuko ce y yrosopy ynyhyje vHa OYII koju canpxe
apOuTpaXkHy KIlay3yJy, CMAaTpaTH Jia je YroBop O apOMUTpaku MyHOBaXKHO 3akJbydeH; 4. 178. 3a-
koHa 0 Mel)yHapoaHoM mpuBaTHOM mpaBy llIBajuapcke 3a IMyHOBaXKHH YroBOpP O apOUTpaxu He
3axTeBa Ja Oyle MOTIHCAH Ofl CTPaHe YTOBOPHUX CTpaHa.

3 BykanuaoBuh-Mapkosuh, J. op. cit., 296, koja monaje 1a y HaBeICHOM CITy4ajy Cyl Huje
pa3Marpao IUTambe UCIymhemba hopMe yroBopa o apOuTpaxy, Beh je ka0 OCHOBHO IOCTABHO IH-
Tame MOCTOjamba CarlaCHOCTH YTOBOPHUX CTpaHa. AyTOpKa Ha MCTOM MeCTy ykasyje u na je Ka-
caronyn cyn @pannycke y npeamery Dreistern Werk v. Société Crouzier ucTakao 1a IIOCTOjamke
yroBopa o apburpaxu caapxaHo y OVYII Tpeba MCKJbYYHBO HUCIUTHBATH y CMHUCIY MOCTOjamba
carIaCHOCTH BOJba YTOBOPHUX CTpaHa, a He y MpPaBIly 33J0BOJbeHba MUcaHe (hopMe yroBopa, Te 1a
je OBO CXBaTame 3ay3eTO U Y HU3Y KACHHjUX OIIyKa Koje Cy HOHENU (QPaHIyCKH, ald U UTAJHjaH-
CKH CYJIOBH.
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APBUTPAXKHA KJIAY3VJIA Y OYII
KOJUMA IPUCTYIIA NOTPOIIIAY

V mpaBHO]j TEOPHjH ce cMaTpa Ja IpoporamuoHa’ u apOUTpakHa Kiia-
y3yia caapxkana y OYII, mocebHO Kaja je ped o MOTpolIavdy KOju MpUxBara
OVII TtproBua, MOXe JAa IEpOoTHpa AN 3HAYajHO OTPaHWYM yCTAaBHO IIpa-
BO IOTpPOIIadya HA MPHUCTYI CyAy y IHJbY 3aIITHTE CBOjUX IpaBa, Kao M 1a
j€ TO HApOUYMTO M3PaXKECHO y CUTyallMjama Kajaa je TakBa kiay3yma neo OVYII
Koje TIpHUIIpeMa jeHa CTpaHa, Tako Ja IOTpoIad He MOXKE Ja yTHYe Ha ca-
IpxuHy yroopa.”> To je jomn jemad mpuMep Kiay3ylda O KOjuMa Ce CTpaHa
koja mpuctyna OVYII, xao u apyruMm u3BopuMa (QOpMyIapHOT IpaBa, MOXKE
caMO H3jacCHUTH Jla MIPUXBATH TaKO KaKO je HIIH Ja ocTaHe 0e3 pobe, OMHOCHO
yCIyre KOjy KeJH, OIHOCHO aKo joj je po0a, Tj. yciayra Hy)»KHO HEOIXOHHa,
CTpaHa Koja MPHCTyIa je (paKTUYKU MPUHYheHa a MPUXBATH U TakaB HAUYUH
pelraBamba CIOpoBa KOjU jé OCMUCIHO WM 01abpao Mpoaasall, OAHOCHO IO-
HyZUNal, Koju ce Ipu HBbEeHOj (GopMyIaluju, OJHOCHO N300py HAYMHA U MECTa
peliaBamba eBeHTyanHor Oynyher cropa pyKOBOAMO COIICTBEHUM MHTEpecHMa.
3060r Tora, mocrojame apOUTpakHe U mpoporaiuoHe kiay3yne y OYII moxe
OWTH CIIOPHO Ca acIeKTa mpasa MOoTpoinaya,*® jep mojeanHe apouTpaxKHe Kia-
y3yie caapxkane y OVII Mory mpencraBibaTi HEMOIITEHE YrOBOPHE oapende,
YuMe HUXOBa MpaBHA CYJOMHA MOXXE OWTH JIOBEJeHA Yy MUTAE, Tj. MPATUTH
3aKOHOM TIPOITMCAaHy CyIOMHY HENOIITEHIX YTOBOPHUX OAPENOH, ITO CE IpaK-
TUYHO TIPABHO CBOAW Ha CAaHKIHWjy HumraBocTtd. Ha HuBOy EBpormcke yHuje,
KOja je W pa3syMJbHBO 3HauYajHa 3a HAIlle MPaBO’’ KOje MPHIaga eBPOICKO-KOH-

3 O xoHTponM (GopManHe M MaTepHjajHe ITyHOBAXKHOCTH MPOPOTAIlMOHE Kiay3yle Y
OIIITHM YCJIOBUMa MHOTpOIIaYKuX yroBopa: Memkuh, 3. (2015). IIpoporanuja HaaaeKHOCTH
y OIIIITHM YCJIOBUMA TOTPOILIAYKUX yroBopa. Y: AkiiyaiHociiiu ZpalanckoZ u mwpzosaukoZ 3a-
Konooaeciiea u fpagne fpaxce (300pHux padosa WpuHaecilioZ mMelyHapooHoZ cagjeitiosarsa y
Heymy). Mocrap: IlpaBau dakynrer Ceyunmnmira y Moctapy, 323-335. O noceOHOM pexumy
poporaiije HaUIe)KHOCTH 3a moTportiadke cnopose (y npaBy EY u npaBy Cpouje): Ilerposuh,
M. (2015). ITpoporanuja HaJJIEKHOCTH CyAa 3a HOTPOIIAYKE CIIOPOBE CA CTPAHHM EJICMCHTOM:
pewema npasa EY u npaBa Cpouje. [1acnux ipasa (3), 1-21.

3 Sein, K. (2011). Protection of Consumers against Unfair Jurisdiction and Arbitration
Clauses in Jurisprudence of the European Court of Joustice. Juridica International (18), 54.

3¢ VommTeHO ce cMarpa Jia ce aMepHYKH W CBPOICKH MPHCTYI MpeMa IMOTPOIIAYKo]j ap-
OUTpaXKH pas3iIvKyjy. AMEpHUYKH MPUCTYI C€ TPaJULIHOHAIHO CMaTpa JUOepalHUjUM, TOK HEKe
€BpOIICKE JIp)KaBe, Kao Ha mpumep byrapcka, n3pudurto 3abpamyjy apOMTpakHO pellaBame Mo-
Tpouraukux croposa. JlerassHuje: Joanosuh, M. (2017). Arbitrability of consumer disputes.
In: Reshaping the boundaries of arbitrability: are we heading forward?. Belgrade: Permanent
arbitration at the Chamber of Commerce and Industry of Serbia, 187.

37 O 3aKOHCKOM OKBHPY apOMTPaOWIHOCTH MOTPOIIAYKUX CIIOPOBA Y CPIICKOM TIPaBy W
npeniory de lege ferenda: Ilerposuh Tomuh, H. (2014). PemaBame noTporaykux Croposa mpes
apourpaxoM. Ananu IlpasnoZ ¢haxynitieitia y beozpady (2), 86—114, a o nutamy OAPKUBOCTH
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THHEHTATHOM TIPAaBHOM KpYTY, IOCTOjU ofpeheHa cyncka mpakca EBporickor
Cyla TmpaBJie, Ydje Mpecyle He Jajy OJATrOBOP Ha MHUTamke Ja JI je KOHKpETHa
yroBopHa onpenda mojenuanx OYII HumTaBa, amu UMajy 3Hadaj MPETXOTHOT
MUIJBEHha KOje Ce OOHOCH Ha Tymademe mpaea EY, mto ykibyuyje u Jupexk-
tuBy 93/13/EE3. Ha taj HaumH, oBa MuIUBeHa EBporickor cyna mpaenme cy
3Ha4YajHa ¥ KOpUCHA, a UMajyhu y BUAY Ja je ped 0 yroBOpUMa KOjU CE 4eCTO
3aKJbY4Yjy, Y CBUM €BPOIICKAM 3eMJbaMa Cy JaHAaC MMO3HATE W Yy HAYYHHM pa-
JIOBAMA YECTO aHAIM3HMPAHE U LIUTHPAHE HajBAXKHU]E O[UTyKe Koje je EBporcku
CyJ IpaBJe JOHOCHO y CIydajeBHMa KOjU C€ OJHOCE Ha IMpOpOoraluoHe U ap-
OuTpaxkHe Knay3yne y HoTpomadkum yropopuma: Océano Grupo Editorial Sa
i Salvat Editores SA v. Rocio Murciano Quintero u opyéu; Cofidis SA v. Jean-
Louis Fredout; Elisa Maria Mostaza Claro v. Centro Movil Milenium SL38;
Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira, Pannon
GSM Zrt. v. Erzsébet Sustikné Gyorfi, VB Pénziigyi Lizing Zrt. v. Ferenc
Schneider n Hypotecni banka a.s. v. Udo Mike Lindner.®

Omnyky o (€BEHTYyaJHOj) HUIITABOCTH onpelheHe apOuTpaxkHe Kiaysyie
caapxane y nojenuaum OYII yTBpl)yjy HalMOHATHU CyAOBH (Kao MITO TO YMHE
U y HAIlIO] 3¢MJbH) MPEeMa CBUM OKOJIHOCTUMA KOHKPETHOT ClTydaja. Y ymopen-
HOM IIPaBy C€ HajIpe YKa3WUBaJ0 HA MOCTOjae Pa3lIUKe Yy MOMIEeHy pellcha
MUTaBka Ja JIM je yOIIlITe apOUTpaxHa KJlay3ysa, OCUM ako HHUje ped O MOTpo-
IIa4K0j apOUTpaku, JOMYIITEHA, Tj. Ja JH jeé CBaKa TaKBa Kiay3y/ja HUILITaBa
(ocuMm ako HHje ped 0 MoceOHOj MOTPOIIAYKOj apOUTPaXKkH Koja je mpeaBuleHa
HAIIMOHAJIHUM TMPOMUCHMA), HJIU C€ TO MMa yTBPHHUBATH y CBAKOM KOHKpET-
HOM CITy4ajy, TpeMa CBUM OKOJIHOCTHMA ciy4aja. Tako Pajx (Reich), a cnmuano
HemTo KacHHje W 3ajH (Sein) ykasyjy, Ja ce y IIMaHCKOM TpaBy 3acTyla MH-
IUBCHE JIa je CBaka apOMTpakHa Kiay3ylia y MOTPOIIAaYKOM YroBopy Hedep

apOuTpaxke Kao HayMHA pemaBamba goMahux (YHyTpalllbHX) M NpeKorpaHuuHuX (MehyHapon-
HUX) moTporraukux croposa: CranuBykoBuh, M. (2013). Arbitration — is it a viable option for
resolution of consumer disputes in Serbia. Y: Bourgoignie, T., Jovani¢, T. (eds). Strengthening
Consumer Protection in Serbia — Liber Amicorum Svetislav Taborosi. beorpan: I[IpaBuu dakynrer
Yuusep3urera y beorpany, 227-247.

3 Epporicku cyn npasae ce y ciydajy C-165/05 Elisa Maria Mostaza Claro v. Centro
Movil Milenium SL w3jacauno na ce Jupexkrtusa 93/13 o HemomreHuM oapeadama y moTpoInad-
KUM yrOBOpHMAa MOpa TyMa4UTH Ha HA4YUH 12 HAIIMOHAIIHU CYJ IpeJ KOjUM Ce BOMY MOCTYIAK 3a
MOHUINTA] apOUTpaKHE OUTyKEe MOpa YTBPAMTH [a JIM je apOUTPaKHH CIIOpasyM HEMYHOBaKaH
1 TOHMIUTHTH Ty apOUTPaXKHy OJUTYKY, aKO Taj apOMTPaKHH CIOpasyM CaIpKU WM IPEACTaBIba
HEMOLITeHY oApendy, Yak M ako IOTPOIIay HHje IPUTOBOPHO TOj HEIYHOBAYKHOCTH TOKOM apOu-
TPaXHOT TOCTYMKa, Befi caMo y MOCTYNKy 3a nmouuinTaj. [Ipeysero 19. 7. 2020. ca: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62005CJ0168&from=EN.

3 3a jmerajbaH MpUKa3 HaBelAEeHHX HajBaXHHjux npeamera: Kynma, M. (2013). Humrer-
HOCT TIPOPOTaIMjCKe U apOUTpaxkHe Kiay3yle y MOTpoIIadKuM yropopuma y npakcu Cyna EV-a.
V¥: Tomljenovi¢, V., Petri¢, S., Miséenic, E. (ur.). Nepostene ugovorne odredbe: europski standardi
i hrvatska provedba. Rijeka: Pravni fakultet Sveucilista u Rijeci, 258-275.
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W HUIITaBa (OCUM aKo HHje ped O MoceOHOj MOTPOIIaYKoj apOUTPaKH Koja je
npeasuljeHa HAIMOHATHUM MPOMUCHMA), TOK C€ Y HEMa4yKoj CYACKO] MpaKcH
OHa He cMaTpa a priori Hedep U HUIITaBOM, Beh ce To yTBphyje ¢ 063upom Ha
MojeTMHAYHEe OKOJTHOCTH KOHKPETHOT Cllydaja, y3umajyhu y 003up, Ha mpumMep
yIaJbeHOCT apOUTpaKHOT TpHOyHAIa O MpeOMBANHUINTA MMOTPOIIaYa U TPO-
IIKOBE MOCTyMKa 3a notpomiada.** Hakou tora, y okBupy npomuca EY 2013.
ronuHe je nouera u Jupextusa 2013/11/EY o anTepHaTHBHOM pelIaBamy IO-
TpOLIauKKX CcropoBa,*' koja je cxaheHa kKao MHAMPEKTHO OXpadpeme ma ce
pas3BHja CUCTEM MOTPOIIAYKUX apOuTpaka y apskaBama wianumama EY.* Tlo-
pen Tora, y EVY je mpucyTHO HacTojame Ja ce morpomaduma omoryhu online
€JICKTPOHCKO pellaBame MOTPOIIaYKHX CIIOPOBA KOjU HACTajy ca MpPOJaBIEM,
na je tako 2013. romuHe goHeTa M Ypenba o pellaBamy CIIOpoBa IMyTEM HH-
TepHeTa,” a cBe ca HUJbeM Ja ce yBeie o0aBe3a IpkaBama WiaHHIAMa J1a
OCHYjy TeJa 3a pelIaBame CIiopoBa m3Melhy MoTpollada W TPropana y CBUM
cexropuMa.* EBporicka yHHja je Ha pa3inuuTe HaYuHe OpernopyyrnBaia u moj-
CTHIANIA AITEPHATHBHO (BAHCYICKO) pelliaBame MOTPOIIAYKKX CIOpoBa,* ma

40 Sein, K. (2011). Protection of Consumers against Unfair Jurisdiction and Arbitration
Clauses in Jurisprudence of the European Court of Joustice. Juridica International, (18), 54—62.
Cmununo u Reich, N. (2007). More clarity after *Claro’? Arbitration clauses in consumer contracts
as an ADR (alternative dispute resolution) mechanism for effective and speedy conflict resolution,
or as ’deni de justice’. European Review of Contract Law, 3 (1), 41-61, xoju y oBOM pajly 3aKiby-
4yje 1a He Tpeba CIeJUTH aMepHYKH MOJIeT KOjU BEJIMKOAYIIIHO 03BOJbaBa apOUTPaXKHE Kilay3yse
y HOTPOIIaYKOM YTOBOPY.

4! Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on
alternative dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004
and Directive 2009/22/EC (Directive on consumer ADR), OJ L 165, 18. 6. 2013, 63-79. I1pey3e-
To 19. 7. 2020. ca: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0011.
O uckycrBuma @pannycke n Yjenumenor KpaseBcTBa y NpUMEHH OBe JupekTHBe: Biard, A.
(2019). Impact of Directive 2013/11/EU on Consumer ADR Quality: Evidence from France and
the UK. Journal of Consumer Policy 42 (1), 109—-147.

420 rxonTpoBep3ama apourpaxue knaysyne y CAJl, Kananu u EBporckoj yuuju, ca moce6-
oM anamm3oM Jupexruse 2013/11/EY o antepHatuBHOM periaBamy crioposa: Reich, N. (2015).
Party autonomy and consumer arbitration in conflict: a ,, Trojan horse” in the access to justice in
the E.U. ADR — Directive 2013/11?. Penn State Journal of Law & International Affairs, 4 (1),
290-332.

4 Regulation (EU) No 524/2013 of the European Parliament and of the Council of
21 May 2013 on online dispute resolution for consumer disputes and amending Regula-
tion (EC) No 2006/2004 and Directive 2009/22/EC (Regulation on consumer ODR) OJ L
165, 18. 6. 2013, 1-12. IIpeyzero 21. 7. 2020. ca: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32013R0524.

4 Ieramuuje: Wsanuesnh, K. (2014). Vo0 y uoimipowauro ipaso. Beorpan: IlpaBHu
(akynrer Vauep3utera YHHOH, 158.

4 O eBpOICKOM OKBHDY 3a pEIIaBaEme MOTPOLIAYKHUX CIIOPOBA, HOBUM TPEHAOBHMA U
Ha4yMHYy pellaBama MOTPOIIAYKUX CIIOpoBa y mojeauHadyHuM apxkasama: Cortes, P. (ed.). (2016).
The new regulatory framework for consumer dispute resolution. Oxford University Press.
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je Tako jomr 25. maja 2000. romuae Caset EY nmoneo Pezonynujy o cTBapamy
Mpe)Ke HAIMOHAIHKUX TeJia 332 BAHCY/ICKO PelIaBambe MOTPOIIAYKHX CIIOpoBa,*
KOjOM je IO03Bao JApKaBe WIAHHUIIE N1a TOACTAKHY OCHHBAEC M paj (aKTUBHO-
CTH) Tella 3a BAaHCYACKO pelllaBare CIIOpoBa IMoTpomava, a ogpenoom 10.2. ce
mpernopydyje Aa ce y CBaKoj APKaBU WIAHHIU CTBOPH jETHO LEHTPAIHO TEJO,
knupunika kyha (Clearing House) koja Ou naBana uH(opmaiuje, ymyTcTBa
WIH MPAKTHYHE CABETE MOTPOIIAYUMA Y IUJbY JIAKIIET IPUCTYIa BAHCYICKUM
TEMMa Ha HAIIMOHAIHOM HUBOY.*

ApOutpaxkse u npoporanuone kinaysyie y OYII kojuma npuctymna noTpo-
a4y MOTy OUTH CIIOpHE Kajia je MecTo apOuTpake 3Ha4ajHO yAaJbeHO O]l MeCTa
npeOuBaIMINTa MOTPOIIaYa, T¢ OH MMa 3HayajHE MyTHE TPOIIKOBE, a HeKaja
W TPOIIKOBE CMEIITaja, Ta Moryhe W HeonmxXoAHOCT Jia 300T TOTa OICYCTBYje
ca Iocna, Te UMa CMamelke Mpuxoaa y3 nosehame TpomkoBa, a MoXxaa 300T
MTOPOIUYHHUX 00aBe3a WM (PUHAHCH]CKOT CTama M He MOXE Ja MyTyje V TOM
nepuoay. HaBeneHe OKOJHOCTH MOry o0ecxpaOpuT M (HaKTHYKU OJIBPATUTH
MOTpOIIaYa Jja Cce YOIIITEe YIIyCTH Y CHOp, MTOCeOHO Kana carieia fa TPOIIKO-
BH KOje MOXKC MMaTH MOTY W 3Ha4ajHO, a HEKaJa W BUIIECTPYKO, IpeBa3uhu
BpenHOCT mpenMmera crnopa. Ca apyre cTpaHe, cacTaBibad OIHOCHO Kpearop
OVII, koju HacTOju Ja 3aIUTUTH CBOje MHTEPECe, MOXKE MPEIBUACTH PEIICHHC
Jla CBH €BEHTYAIIHU CIIOPOBH OyIy pelIaBaHH y MECTY EETOBOT' CEIUINTA, IITO
MOTO/Iyje UCKIbYUYCHY MyTHHUX W mparehux TpomikoBa 3a kpearopa OVYII, amu
CTBapa HEPaBHOTEXKY YTOBOPHUX cTpaHa u Mel)ycoOHu Hedep omHOC.

VY Be3u ca muTameM (HE)IIYHOBAXHOCTU apOUTpayKHE Kiay3ylle Koje
je moctaBibeHo y mpenmety C-40/08 Asturcom Telecomunicaciones SL v.
Cristina Rodriguez Nogueira®® npen EBpOIICKHM CymoM IpaBie, HE3aBUCHU
anBokat Bepura TpcTemak je y CBOM MUIIJBEHY HaBella Jja MOCToje 030MIbHE

46 Council Resolution of 25 May 2000 on a Community-wide network of national bod-
ies for the extra-judicial settlement of consumer disputes, OJ C 155, 6. 6. 2000, 1-2. IIpey3ero
22.7.2020. ca: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32000Y 0606%
2801%29.

47 Takohje je mpemToKeHa Telkba capaimba n3Mel)y CTpydHIX U NPUBPEIHIX OpraHN3alnja
ca opraHu3alyjama 3a 3aliTHTy HOTpOIIa4a KojoM OM ce MOJCTaKiIe aKTUBHOCTH BAHCYJCKUX Tela
1 KJIMPHHIIKE Kylie ¥ MOJICTaK/IO CTBApamke HOBHX IIEMa 32 PellaBambe CIIOPOBa, HAPOUUTO Y BE3H
ca kopumtheweM on-line ociI0BHUX TpaHcakuuja. V.: Buiryce, J. (2003). Cyzncko u BaHCYICKO pe-
1IaBamke CIOpoBa MoTpolrada no npasy Esporcke yuuje. Ilpaso u iipuspeoa (1/4), 76; Bunyc, J.
(2003). Bancyzncko pemaBame CIIopoBa NoTpolada. Eepoiicko sakonooascingo (4), 45—48.

% Cnyuaj npeyser 25. 7. 2020. ca: https://eur-lex.europa.eu/legal-content/HR/TXT/?uri-
=CELEX:6200811J0040. Haumonamnuu cyx je cMaTpao 1a je oapenda HemolTeHa, HapodruTo 300r
YIaJbEHOCTH MecTa apOHTpaxke Off MPEOMBANMUINTA [OTPOLIAYa, yciie] dera Ou MOoTpoliad UMao
Behin myTHHU Tpoliak 10 MecTa apOUTpaXke HEro LITO je BPEAHOCT MPEAMETa CIopa YuMe Cy 3HaT-
HO yMameHe MMOTPOoLIaYeBe NPAKTHYHE MOIYRHOCTH M3HOIIeHa o0paHe, a MOpe Tora CyJ je Ha-
BEO 1 TO YIa/beHO MECTO apOHMTpaxke HHje OWJIO HM HAaBENCHO y caMoM yrosopy. OmmmpHuje:
Kynpa, 1. (2013). HumrrerHoCT mipoporarujcke 1 apOuTpaskHe Kiiay3yJe Y MOTPOIIaYKUM yTrOBO-

394



C. Bykagunosuh, Apbuitipasicna knay3yaa y oduium ycio8umd ..., crp. 379-404

CYyMHIb€ Y TIOIVIely HE3aBUCHOCTH W HENPUCTPACHOCTH apOuTapa, Koju moryhe
UMajy ¥ JIMYHU MHTEPEC Ja ce CIpOoBene apOUTpaXKHH ITOCTYIAK, Ma Cy 3aTo
U 3aMHTEPECOBAHU [la Ce OAPKU apOuTpaxkHa kiaysyna.* Hako ce ca oBuM
CTaBOM caryalaBajy MOje[MHH MPaBHU MHUCIH,” y MPaBHO] TEOPHUjH Koja je
TyMaduiia OBaj ciIydaj HaBeJICHW apryMeHT Ce Ollelbyje Kao HecaracaH JIOK-
tpunun Kompetenz-Kompetenz®' mo kojoj cy apOUTpu HaaJIeKHU A8 OAIY4Y]y
0 CBOjOj Ha/UISKHOCTH, T1a TaKO U O IMyHOBAXHOCTH apOMTpa)kHE Kilay3ysie U
Jla ce YIpaBo TO cMarpa MmoceObHo OuTHUM obenexjeMm apbutpaxe, jep Ou y
CYHPOTHOM INPOpaYyHaTH TYKEHH BPJIO JIAKO MOTa0 M3UTPATH CIIOPa3yM O ap-
OUTpaxu WK OJUIOKUTH HETOBO CIPOBOerme ocriopaBajyhu BaJbaHOCT TaKBOT
cnopasyma npen cymom.>? Ilomasehin of ynmeHHIe A3 je apOUTpa)kHU CIIopa-
3yM BpCTa YroBOpa, KOjUM C€ M3pakaBa CarllaCHOCT BOJba CTpaHaKa J1a CBOje
Oynyhe criopoBe win Beh HacTanM Crop MMOBHHCKO-TIPaBHE MPHUPOJIE TTOBEPE
Ha pelraBame oapeljeHoj apouTpaxku,> HECIOPHO je HEeroBa CyIITHHA Y ca-
[TACHOCTH CIIOOOJHHX BOJBA, Tj. a OCHOB 32 apOMTPaKHO pellaBame CIopa

puma y npakcu Cyma EV-a. ¥V: Tomljenovi¢, V., Petri¢, S., Mis¢enié, E. (ur.). Nepostene ugovorne
odredbe: europski standardi i hrvatska provedba. Rijeka: Pravni fakultet Sveucilista u Rijeci, 266.

4 Munubeme HezaBUCHOT ajBokara Bepuie Tperemak on 14. maja 2009. rox. (Opinion
of Advocate General Verica Trstenjak in Case 14. 5. 2009.) y mpeamery C-40/08, Asturcom
Telecomunicaciones SL gegen Cristina Rodriguez Nogueira. IIpeysero 28. 7. 2020. ca: https:/
eur-lex.europa.eu/legal-content/DE/TXT/HTML/?isOldUri=true&uri=CELEX:62008CC0040.

0 Ca ropernoMeHyTHM CTaBOM HE3aBUCHOT anBokara B. Tpcremak ce camiamiaBa Kapun
Ceun. V.: Sein, K. (2011). Protection of Consumers against Unfair Jurisdiction and Arbitration
Clauses in Jurisprudence of the European Court of Joustice. Juridica International (18), 54—62.

! Tlpunuun Kompetenz-Kompetenz, OTHOCHO KaKo c€ MPEBOJIM, KoMileilieHyuja 3a Komile-
fwienyujy, oapa3yMeBa a cy apOUTPHU KOMIIETEHTHH Jla CaMH OAJIydYe O CBOjOj KOMIETEHTHOCTH
(Ha/UIeKHOCTH), jep Ou ce 6e3 OBOI MPHUHIMIIA JIAKO OCyjeTiia epUKACHOCT apOUTPaXKHOT I10-
crynka. Jlanac je npunuun Kompetenz-Kompetenz mmpoko npuxsaheH, Te apOUTpu MOTy caMu
Jla OJUTy4e O TOME JIa JIM je OCHOPeHH apOMTPaKHM CIIOpa3yM IyHOBaXKaH WM Huje. ApOuTpa-
’KHa HaJUIGKHOCT Ce MOXKE OCIIOPUTH Kako M3 Pasjiora IITO je MyHOBaKHOCT apOUTPaXHOI CIIO-
pa3yMma 3aucra CIOpHa, TaKO U 300T TAaKTHKE OJyroBlIa4yeHha CIIopa, Te aKo apOMTPH HE OU UMalH
Kompetenz-Kompetenz, anM HEKO OTBOPH IUTamkE HAUICKHOCTH, apOUTpH On Tpedaso na cTaHy
U 12 cadyekajy KOjM je CTaB HaJJIXKHOI Cy/la O MyHOBAXHOCTH apOMTpaXKHOT criopazyma. Jlerasb-
uuje: Bapanu, T., bopaam, b., Kuexesuh, I (2003). Mehynapoono iipusaitino iipaso. Hou Can:
Dopym, 572.

32 Kynza, W. (2013). HumreTHOCT mpoporamnujcke u apOuTpakHe Kiay3yse y MoTporad-
kuM yropopuma y npakcu Cyna EY-a. ¥: Tomljenovi¢, V., Petri¢, S., Mis¢eni¢, E. (ur.). Nepostene
ugovorne odredbe: europski standardi i hrvatska provedba. Rijeka: Pravni fakultet Sveucilista u
Rijeci, 277.

3 Tlojenuuu aytopu (ITosuuh, TonmmrajH, Tpusa) yak KOpUCTE U TEPMUHE apOUTPaKHU
YTOBOp M YrOBOp O apOMTpak Kao CHHOHHMME 3a apOMTpaKHH CIOpa3yM, KOju ce TOjaBibyje y
J1Ba 001IHMKa — Kao apOUTpaxkHa Kiiay3yna (KOMIPOMUCOpPHA Kiay3yia) y pelaBamy Oyayhux cro-
poOBa, ¥ Ka0 HAaKHAIHH JIOTOBOP — KOMIIPOMHC, O pellaBamy Cropa Koju je Beh HacTao y mpaxcu.
O apOHuTpaXHOM CIIOpa3yMy JeTajbHO, Ca aHAIU30M YNMOPEIHOT 3aKoHoxaBcTBa: TpajkoBuh, M.
(2000). Melhynapoono apbuitipasxcro iipaso. beorpan: IlpaBuu ¢axyner Yausepsutera y beorpa-
oy, 231-323.
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jecTe YMICHHMIIA JIa CYy CTPaHe CBOjOM CIIOOOHOM BOJHOM OIyCTaJIe OJ HajJIe-
JKHOCTH HAallMOHAJHHX CY[OBa W TOIBPIVIC PEIIaBamke CIIOPOBA y HAIUICKHOCT
apOuTpaku. YmpaBo 300T TOTa MOjeIMHA MPABHU IHCIH UCTHIY Ja j€ IOCTO-
jame UCTHHCKE CIOOOMHE BOJbE MOTPOIIAYa y CUTYalMjHU Kaua OH IpUXBaTa
OIIITE yCJIOBE MOCIOBamka KOjH cajgpike apOUTpaxkHy KIIay3yiy, COpHO (Iy-
6103H0) 300r HEjeHAKMX MPEeroBapadykux MO3uldja ABejy crpaHa.’* IlpaBHa
TEOpHja je JaHAC Ha CTAHOBHINTY Jia je 3a MyHOBA)XXKHOCT apOUTPaXKHOT pellia-
Bama MOTPOIIAYKHUX CHOPOBA KJbYYHO 00e30emuTu ciobonaH U nHpOpMUCaH
MPUCTaHAK MOTpOIlIaya Ha apOouTpaxy,*’ mpomnucaru mocedny hopmy 3a moTpo-
[Ia4K¥ CIIOPa3yM, Kao U mporucaTi obaBe3y 3a TProBIia Ja YIIo3Ha MOTpolada
ca mocjenuiamMa apOUTpakHOT criopa3dyma, 300r dera nmomaha Teopuja u yka-
3yje Ha pelieme XPBaTCKOT 3aKOHOJABIAa KOjUM je m30erHyta MoryhHocT na
ce y OIIITE yCIOBe MOCIOBamba yHece apOuTpakHa kiaysyna.’® KoHkperHo,
W3 pa3jora 3amTHTe MOTPoIIada XpBaTCKY 3aKOHOIABAIl H3PUINTO 3aXTeBa Ja
apOUTPaXHU CIIOPa3yM, Tj. YTOBOP O apOUTpaXkH (aKo je CIop HACTA0 WM OH
MOTa0 HAacTaTH M3 IOTPOMIAYKOr YrOBOpa) MOpa OWUTH HAIHCaH y IMOCEOHO]
HCIpaBU KOjy Cy MOTIHCANe 00e CTpaHe U J1a Y TOj HCIPaBU, OCHM aKo je ca-
CTaBJbEHA KOJI JaBHOT OelieHHKa, He CMe OUTH APYTUX JOTOBOpa (yTaHaueHma)
OCHM OHHX KOjU CE€ OJIHOCE Ha apOUTpaKHU MOCTyMaK.>’

CrnuvHo peniewe je cagpkaHo Uy wi. 1031. ct. 5. 3akonuka o rpahan-
cKoM mocTynky Hemauke koju mpomucyje 1a apOuTpa)xxHu CropasyM y KoMme je
jenHa cTpaHa MmoTpoIad Mopa OUTH Caap)KaH y OBOjEHOM JOKYMEHTY KOjH Cy
CBOjepydYHO ToTHHcale 00e cTpaHe M KOju HE CMe CaJpKaTH JIpyre moromnoe
CEM OHHX KO0j€ CE OfHOCE Ha apOUTpPaXHU MOCTYIIAK; OMUCAHO IPABWIIO CE HE
MIPUMEYjE YKOJIHUKO je CIOpa3syM CaunHHO OEIC/KHHK.

% Sein, K. (2011). Protection of Consumers against Unfair Jurisdiction and Arbitration
Clauses in Jurisprudence of the European Court of Joustice. Juridica International (18), 54—62.

55 Taxko u: Ilerposuh Tomuh, H. (2014). PemaBame nmoTpoIiadkux Croposa npej apouTpa-
oM. Aunanu IlpasnoZ ¢axyniteitia y beozpaoy (2), 102.

% Wpanuesuh, K. (2013). PemaBambe MNOTPOIIAYKOT CrOpa Mpex apOuTpaxkoMm. Y:
Bourgoignie, T., Jovani¢, T. (eds). Strengthening Consumer Protection in Serbia — Liber
Amicorum Svetislav Taborosi. beorpan: [lpaBuu ¢paxynrer YHusepsurera y beorpany, 268-269.

STV.: ui. 6. ct. 6. 3akoHa 0 apbutpaxu Penybnuke Xpsarcke, Hapoone nosune, op. 88/01.
OBoMe Tpeba JoaTH ¥ YHMEbEHMILY J1a Hall 3aKOH O 3aIUTHTH MOTpOoLIaya MPOIHUCYje a ce yro-
BOpHE oZpende cMarpajy HempaBHYHHM Oe3 003Mpa Ha OKOJHOCTH IOjEIMHAYHOr Cydaja ako
MMajy 3a IpeaMeT WIH MOCICIUIly HCKIbYYCHE MM OIpaHHYeHE IIpaBa MOTPOLIaYa 1a IOKPEHEe
onpeljeHH MOCTynmaK WM Ja yHnotpeOu oapeljeHo CpeicTBO 3a 3alUTHTY CBOjUX IIpaBa, a Hapo-
YUTO HaMeTame 00aBe3e MOTPOIIady Aa CIIOPOBE pellaBa Ipex apOUTPaKoM Ha HAYUH KOJH je y
CYIIPOTHOCTH ca ofpeabama oBor 3akoHa. V.. uwi. 44. ct. 1. T. 3. 3aKoHa O 3aIUTHTH MOTpOIIAYa
(Cnyscoenu cnacnux PC, 6p. 62/2014, 6/2016. — np. 3akon u 44/2018. — 1p. 3aKoH).

58 HaBeneHy mucaHy (opMy MOXE 3aMEHHTH CIEKTPOHCKa (opma y ckiaamy ca wi. 126a
I'pahanckor 3akonnka Hemauke (BGB-a). V.: wn. 1031. ct. 5. 3akonuka o rpahjanckom moctyt-
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VY mmanckoM 1paBy je 2014. roguHe JONLIO 0 U3MEHE opende 3aKoHa
Koja ypeljyje mpaBa moTpoliiaya yrpago y Jelly KOju ¢ce OJHOCH Ha apOuTpakHy
KJIay3yJly, T¢ HAKOH OBE M3MEHe OMIIO KakaB aOpHUTPasKHU CIIOpa3yM 3aKJbydeH
Ipe HacTaHKa cropa He o0aBe3yje MoTpolnava, aid 00aBe3yje TProBla aKo
ra IOTpOoIIay HAKHAJIHO MPUXBATH U KaJa je WCIYmEH YCIOB Ja apOUTpaKHU
Cropa3syM HUCIymaBa YCIIOBE KOje 3axTeBa MepojaBHO mpaBo.” Mmajyhu y
BUJy HaBeJleHE U3MEHE, Kao U TOIMHY Kajia Cy YHeTe, MOXe ce 3aKJbyUuTH Ja
cy oHe mocieauna obasese apkaBa wianuna aa 2015. roguHe y HalmoHaIHA
3aKOHOAABCTBa mpeHecy pemewma u3 Jupextuse 2013/11/EY o antepnatus-
HOM pelIaBamy MOTPOLIAYKUX CIIOPOBA.

Kaga je ped o akTyenTHUM TEHACHIMjaMa, 3aHUMJBHBO j¢ HA OBOM MECTY
yKa3aTu Ha OJuIyKy BpxoBHoT kacarmoHor cyna Uranuje uz 2017. ronuHe Koju
je crao Ha cnenehe cTaHOBHINTE: Aa OM apOUTpakHH criopa3yM m3mely OaHke
W moTpomiaya OMo MyHOBaXkKaH MOTPEOHO je Ja je pe3yaTar MOCeOHHUX Mpero-
Bopa Mehy crpanama. Y ToM cMmuciy, BpxoBHHU Kkacaronu cyn Mranuje crao
j€ Ha CTaHOBHIITE Ja je apOuTpakHa Kilay3yia cajpaHa y YHampes Mpurpe-
MJBCHHM H CTaHIApJHUM yroBOpruMa Hedep, Te je HAIITaBa, HaKO HTAIHjaHCKH
3akoH u3 2005. (taunuje wi. 33), kojuM je TpaHcoHOBaHO EY 3akoHOAaBCTBO,
YOIIIITE HE MOMHUIbE apOuTpakHe cropasyme y nuctu Hedep knaysyna.® Ha-
BEICHO U HHjE HYXHO HEOMNXOAHO, Oyayhu ma nucTe HEMpaBUYHUX ofpeAada
HUCY 3aKJbydaHe, Beh okBupHe. OcuM Tora, OBJie Tpeda UMaTu y BUIY | J1a je
EBporncku cyq npasze y Buie npecyna GpakTudku o6aBe3ao HAMOHAIHE CYHO0-
Be JIa 110 CITy>KOEHOj MY»KHOCTH HCHHTY]y MIPaBUYHOCT OBAKBUX KJIAy3yna U Ja
ce M0 TOM NUTaky HE 3aXTeBa MHUIIMjAaTHBA OJ1 MOTPOIIa4a, Kao U Ja TO MOXKE
OWTH YIMIbEHO U Y (pa3u U3BPIICHA, a He caMO y (pasu HapHHYHOT MOCTYyMKa.®!

Carnacno oapendama Jlupektuse 2013/11/EY o anrepHaTHBHOM pelia-
Bamy norpomadkux cropoBa (APC), 3a morpomaya He 6u Tpebamo na Oyme
obaBe3yjyhu crmopasym o periaBawy cropa npen APC ako je 3akibydeH Ipe
HACTaHKa CIIopa M aKo pe3yiATHpa JHUIIABambeM IOTpoIlava MpaBa Ja Ha Cymy

ky Hemauke u3 2005. ca nocnenmum m3menama 2013. TIpeysero 29. 7. 2020. ca: https:/www.
gesetze-im-internet.de/englisch_zpo/englisch _zpo.html.

% Pilar Perales Viscasillas, M. (2017). Some specific issues about arbitrability in Spain:
back to the past?. In: Reshaping the boundaries of arbitrability: are we heading forward?.
Belgrade: Permanent arbitration at the Chamber of Commerce and Industry of Serbia, 71-72.

¢ Ttalian Supreme Court of Cassation, 13 February 2017, Procedural Order n. 3744; na-
BezeHo mpema: Nitrola, M., Tavartkiladze, B., Nonarbitrability: New Trends in Italian Doctrine.
In: Reshaping the boundaries of arbitrability: are we heading forward?. Belgrade: Permanent
arbitration at the Chamber of Commerce and Industry of Serbia, 102.

' Mpanuesuh, K. (2013). Pemapame mHOTpoOmIaYKOr cIOpa INpex apOHTpaxoMm. Y:
Bourgoignie, T., Jovani¢, T. (eds). Strengthening Consumer Protection in Serbia — Liber
Amicorum Svetislav Taborosi. beorpan: [lpaBuu dakynrer Yausepsutera y beorpany, 270.
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moJiHece TYXOy 3a pemaBame cropa. [lopex Tora, HAMETHYTO pEIICHE MOXKE
outn obaBesyjyhe 3a cTpaHke camMo ako Cy OHE YHampes, Ipe MpUCcTaHKa WH-
(dopmucaHe 0 BEroBoj 06ase3yjyhioj IpUPOIU Te TO M3PUUMUTO MPHUXBarajy.®
Hasenmenom mupektuBoM ce 00aBe3yjy ApikaBe WiaHHIE aa o0e30ene moTpo-
ayMMa, KOju HHCY 3aJ0BOJbHM HeobOaBesyjyhom ommykom APC, ma mory
OCTBApUTH CYICKY 3alITUTy KOja HE CMe OMTH JIOBEJleHa Y MUTake Kao mocie-
JUIa UCTEKa POKOBA 3aCTapesIOCTH WM MPEKIYy3UBHUX POKOBA, OJHOCHO Ja
OBH POKOBH HE TEKy Yy IEpPUOAY JOK Tpaje moctynak mpen APC.%

300r HEpaBHONPABHOCTH YTOBOPHHX CTPaHA M CIECHU(UYHOCTH pe-
IIaBamka MOTPOIIAYKUX CIOPOBA MOjEAMHE 3eMJbE YBOJIE CIICIHjalH30BaHE
apOHTpaske 3a pelaBame NOTPOIIAYKUX CIOPOBA. Y TOM CMHCIY c€ Kao BeoMa
yCIIeIIaH MOZETI CTalTHE apOnuTpaxke 3a pelaBambe MOTPOITaYKIX CIIOPOBa, HC-
tuue [Topryranuja.® 3a oBe apouTpaxke je 3HAYAjHO [1a CE HUXOBA HAIEKHOCT
HE yroBapa HUTH y ONIITHM YCIIOBHMA MOCTIOBamk-a HATH IIpe HACTaHKA CIIopa.
Ha mojaBy 10 koje je momnuio y HeKuM 3eMibama fa Tproiu y OYII yHoce xiray-
3yiy Koja npenBuha HaJIeKHOCT 3a pelaBame cropa ad hoc apOuTpake unjer
ap6utpa he umeHoBaTH Tprosaul, oAroBop je gao u Bumm cyn y [Ipary cBojom
omrykoM 2010. roquHe KOjOM je HaBeleHY Kilay3ylly Iporiacuo HeBaxkehom.®

3AK/BYYAK

[Turame apOUTpaKHE Kilay3yJe caapKaHe y ONIITHM yCJIOBHMa yroBOpa,
OJIHOCHO TIOCJIOBAakha, jeCTe 3aHUMJBUBO M aKTYEJIHO MUTAbe, KOje MPEeICTaB/ba
CUHEprujy JBa MHCTUTYTa KOju Oelie’ke HapacTajyhy NpUMeHy y caBpeme-
HUM OKonHOcTHMa. CIoj MmUTama apOUTPaXHOT HAYMHA pelllaBara Cropa U
YHILCHUIIC Ja je OHO MpEeABUI)EHO OMIITHM YCIOBHMA MOCIOBama MOKa3yjy
pasnuuuTe, 4ak CympoTCTaB/beHe TeHACHIHje. Mako Mmocienbux roJuHa Hije
HeyoOMYajeHo Ja ce y yubeHHIuMa U MoHorpadujama o MelyyHnapoaHoj Tpro-

2 [IpeamOyma 42), 43) u un. 10. Qupexruse 2013/11/EY.

 TIpeamOyuta 45) u wr. 12. dupekruse 2013/11/EV.

 TTopTyrajacku MOZie] HCTOBPEMEHO MPE/ICTaBIba U je[laH OJf PBHX IOKyIIaja npuiaroha-
Bama KJIacu4He apOuTpa)ke MopyYjy NoTpolradkux croposa. O pamy apOuTpaka mpej Kojuma ce
pemmaBajy notponradku croposu y Ilopryramuju, Mabhapckoj u CoBeHHjH, ka0 U 0 MoryhHOCTH-
Ma koje nocroje y Xpaarckoj, Lipuoj T'opu u Peny6onuiu Cprckoj: MBanuesuh, K. (2013). Pema-
Babe MOTPOIIAYKOT CIIopa npes apoutpaxom. Y: Bourgoignie, T., Jovanié, T. (eds). Strengthening
Consumer Protection in Serbia — Liber Amicorum Svetislav Taborosi. beorpan: [IpaBuu ¢axynter
Yuusepsurera y beorpany, 257-265.

¢ C obpasoxermeM Ja Hije IIpaBeHo aa ce oMoryhu Tproiy na oH outydyje o Cyn0rHI
CIopa U Ja Ce 3a pellaBamke MOTPOLIAYKOr CIOpa MOKE YTOBOPUTH CaMO HAISKHOCT PEAOBHOT
apbutpaxsor cyna. Haseneno npema: Msanuesuh, K. op. cit., 266.
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BHHCKO] apOUTPaXKH U3JIaKe U O MOTPOIIAYKOj apOUTPaXKH, Te Ja Ce YaK yKasyje
Jla OHa nMa ofpelheHu 1 TProBUHCKH U MeljyHapomHN KapakTep, Beh Ha mpumMe-
py apOutpaxse kiay3yne caapxkane y OYII mokasyje ce U jajbe JOMUHAHTHO
Pa3NUYIHUTO Pa3yMeBame MPUMEPEHOCTH apOUTpaKe y OBE JBE OONACTH.

[Mucann apOUTpaKHH CIIOPa3yM TPAAUIUOHAIHO CE CMaTpa jaCHHM II0-
KazaTeJbeM CarlacHOCTH YTOBOPHHX CTpaHa Ja €BEHTYAIHHU cHop Oyne pereH
npex apOUTpakoM, IITO MOAPa3yMeBa M UCKIBYUCHE HAIUIC)KHOCTH PETOBHOT
cyna. PazymeBame OBOT 1OjMa, Tj. 3aXTeBa MUCaHe OpME ce MEHba, a MPOMEHE
Ce€ MOTY YOUHTH KaKO y MPaBHO] JOTMAaTHIM, HOBHjUM 3aKOHUMA, TAKO U Y CY/I-
CKOj 1 apOuTpakHo]j mpakcu. Morio 6u ce pehin na ce mpoMeHe THIY pa3Boja U
yrnonoOJraBama pa3yMeBama OBOT 3aXTEBa aKTyeITHUM IpHWIHKaMa M ToTpeda-
Ma CaBpEeMEHOT TOCIoBama. 3axTeB (hopMe TOoKas3yje TeHICHIM]Ee Pa3InIuTOr
TyMauema 1 IpUMEeHe, [IPU YeMy Ce MOXKE YOUHTH Jia Ce HETOBO pa3yMeBame
MOCIIEABUX TOJMHA OfIBHja Y CYIPOTHHUM CMEPOBUMA, y 3aBHCHOCTH O] BPCTE
apburpaxe. J[ujamerpanHa pa3lTUYUTOCT IMpaBala pasymeBama mucane (hop-
M€ HajyowbHBHja je y opehermy MeljyHapoaHe TProBUHCKE, ca jeJlHe CTpaHe,
W TIoTpolIadke apouTpaxke, ca apyre. Y obmactu (MehyHapomHe) TProBUHCKE
apOuTpaxe, rmobaiHe TeHAeHIHUje kpehy ce y mpaBiyy nubepanuzanuje u pe-
JlaKcUpama pasyMeBama 3axTeBa nucane Gopme apOUTpaXKHOT cropasyma, Ina
MMa CBE BHIIE PA3IMIUTUX IPEAJIOra y TOM MY U HAYMHY TyMaveHa MUCaHe
¢dopme, Mehy kojuMa Ha TpuMep U J1a apOUTPaKHH CIIopa3yM He Mopa OuTH
MOTITMCAH, J1a MOKe OMTH NpehyTHO 3aKJby4eH, OTHOCHO JIa C€ HETOBO JIjCTBO
MIPOIIMPHU U Ha HETIOTIHCHUKE; Jla € MOXKe MOCTHhK ycMeHo, anu aa Oyne 3a-
OenexeH Ha OMIIO KOjU HAUUH, IITO JaHAC YKJbYUYyje U CPEICTBA €JIEKTPOHCKE
KOMYHUKaIHje, MejiaoBe u cll. O MyHOBaXHOCTH apOUTpaXkKHE Kiay3yle caip-
xkane y OYII mehy npodecnonanmuma (TpropiymMa) 1aHac ce TOBOPH HE CaMo
Ha OCHOBY W3PHYUTO YHEHCHUYHO HECHOPHOT IpPUCTaHKa, Beh M Ha OcCHOBY
ycTasbeHe MOCIOBHE Ipakce Mel)y HCTHM CTpaHaMa MIIH TPTOBHHCKOT 00n4aja.
CynpoTHO ToMe, KaJia je ped 0 apOUTpaxH y TOTPOIIAYKOM MpaBy, TCHICHIINje
Uy Ka PEeCTPUKTUBHOM pasyMmeBamy mucane dopme. [loctaBibajy ce moceOHU
U JONATHU 3aXTeBH (OpMe, Ka0 U CBOjEpyYHH IOTIHC Ha IOCEOHOM JOKyMEH-
Ty KOJH CaJp>Ku apOUTPaKHU CIIOPA3yM.

Jlok ce y MeljyHapoTHUM TIOCIIOBHUM OJJHOCHMa apOHTpaka cMarpa yo-
OnuajeHNM HaYMHOM peEIIaBama CIopa, Te ce apOUTpakHa Kiay3yna caapikaHa
y OVII Ha xojy mpodecHoHaly-TproBly HHje CKpeHyTa moceOHa MaKma
cMarpa HemsHeHahyjyhioMm, Te MyHOBa)XHOM; Kaja je jeqHa cTpaHa MmoTpoliad,
HaI[MOHAJTHa 3aKOHOMABCTBA II0KAa3yjy TEHICHIM]Y HHUIITABOCTH apOWTpa-
xHe knaysyne caapxkane y OYII Ha kojy morpoiady HUje moceOHO CKpeHyTa
naxma. Y TOM CMHUCIY ce Ipernopydyje, a y oxpeheHUM Hal[MOHaJHUM 3a-
KOHOJIABCTBMMA M 3aXTeBa, Ja apOUTPaKHH CIIOpa3yM ca MOTPOIIaYeM Mopa
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OWTH CaYWIbCH Yy MOCEOHOM JOKYMEHTY, KOjU Cy CBOjepydYHO TOTIHCaIe 00e
YTrOBOpHE CTPAHC U Y KOM HE MOXKC 6I/ITI/I ApYyTUX yTaHau€mkba OCHUM IUTama
KOja ce 0JHOCE Ha apOUTpa’kHH MOCTYIAaK.

HageneHo pa3nmu4uTo NpaBHO PE30HOBAE O MPEIMETHOM IHUTAKY Y TP-
TOBHHCKOM U IIOTPOLIAYKOM IMPaBy JOBOIH H 10 MOTryher pa3IuyuTor IpaBHOT
JejcTBa apOuTpaxkHe kiaysyne canpxkane y OVIIL. Jlok ce y mpBoM citydajy
(TproBUHM) CTBapH Pa3BHjajy y MPaBIly HAAICIKHOCTH apOUTpaXKe, Y MOTOHEM
OHE W]y Y MpaBIly HUIITABOCTH TaKBe oapenoe.

Jox ce y MehyHapomHOM MocioBamy Ha apOMTpaxy Ivela Kao Ha pe-
maBame koje he OuTH ¢ep, ma ce Yak MOXKE YTOBOPHTH U apOUTpaxka Io
MPaBUYHOCTH, IIPaBHA JOTMaTHKa apOUTPakKHO pelIaBarbe MOTPOIIAYKHX CIIO-
pOBa HEPETKO YHAmpel BHAM Kao MOTCHIIMjaIHO WM OTBOpeHO Hedep. Jox
Ce y IPWIOT TPrOBHHCKO] apOUTpaky UCTUUY HEHE NMPEIHOCTH Y OTHOCY Ha
(IpxaBHE) CyJ0Be, OTIE C€ O HeHOj IPUMEHH Y TIOTPOIIAYKOM IIPaBYy TOBOPH
ca ozipe)eHOM /1030M Ompe3a U pe3epBH a HeKaja M ca OTBOPEHO HEraTHBHUM
CTaBOM, T€ C€ MCTUYY PHU3HIHU MO0 HEIOBJFHO 00pa30BaHOT MOTpoIIada. Y TOM
CMHCIY, Y MOTPOIIAYKOM IIpaBy C€ MHUTamke apOUTpaKHE KIlay3ylle caipkaHe
y OVYII craBiba y KOHTEKCT IHUTamka 3aIUTHTE cllabuje CTpaHe, HHTEPBEHINO-
HU3Ma, TECTOBA Pa3yMHOCTH, OYUIICTHOCTH (YOUSBHBOCTH) UIIH MPAaBUYHOCTH.
3aTo ce YMHHM Jia ce, HaKo Cy Mocpeau 0a3UYHO YTOBOPHU OJHOCH, y 0OJacTH
(MehyHapogHOT) TPrOBHHCKOT IIpaBa JOMHHAHTHH]E UCTHYEC BaKHOCT Hadela
ayTOHOMHjE BOJBE M €000 yroBapama, TOK Ce Y MOTPOIIAYKOM IpaBy yoda-
Ba Behu Opoj orpaHnYema OBE ayTOHOMHjE KOja y M3BECHO] MepHu oMmoryhasa
W HaKHaJHO ,,KOPUTOBamE™“ WM ,,ypaBHOTEKaBame 3aKJbyUYECHOI yroBopa
— y CBakoM ciiy4ajy y Behoj Mepu HEero y TProBUHCKUM OIHOCHMA, IITO CE
CBE OfpakaBa M Ha pa3MaTpPaHO NHTAKkE IMYHOBAKHOCTH apOUTpakHE Kila-
y3yne canpxxane y OYIIL.

[Topen pa3nTuUUUTHX TCHACHIM]a y TMOTICAY UCTUX IIPABHUX NMUTamba KOja
ce onHoce Ha (mucaHy) ¢GopMy M HauyWH MO3WBama, Tj. ynyhusama Ha OVYII
KOjU cajpxe apOUTpakHy Kiay3yily, Y MOTPOIIAuKoj HAcympoT (MehyHapon-
HOj) TPTOBHHCKO] apOHMTPaXKH Ce€ MOCTaBJbajy W pa3IMYHWTa IpaBHA IHUTAkA.
Tako, y mOTpOIIaukoM IIpaBy Ce yIpaBo apOUTpakHA Kiay3yla caapykaHa y
OVII tectupa ca acmekTa Ja M MpencTaBba HEMOIITEHY YTOBOPHY OJpel-
0y. Hacynpot Tome, y (Mel)yHapoaHOj) TPrOBUHCKO] apOUTpaku ce y BE3U ca
OVYII moxe oTBopuTH nHTame koHKypeHuuje OVII cayroBapaua, xoje ce y
MOTPOIIAYKOM IIPaBy, IO caMoj Ae(pUHUIMjH, HE OTBapa jep MOTpoIay He ca-
CTaBJba HUTU KOPHCTHU COIICTBEHE OIIIITE YCIOBE ITOCIOBama. 1o je caMo joIr
jemaH IOAaTHH IOKa3aTesb M3BEICHOT 3aKJbydKa /a Ce aKTyeJIHe TCHICHIH)E
apOuTpaxkHe knaysyne caapxkane y OVII y moTpomraukoj versus (MehyHapon-
HOj) TPrOBUHCKO] apOuTpaxu Kpehy y cynpoTHUM cMepOBHMA.
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ABSTRACT: This paper shows the diverging tendencies in
the understanding of the arbitration clause contained in the general
terms conditions of business transactions (GT&CBT) in (interna-
tional) commercial law and consumer protection law. The results
show that inverse logic is currently used regarding the issue of
bringing attention to the arbitration clause contained in a GT&CBT
and the necessity for such an arbitration agreement to be contained
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contrast, in consumer protection law, there is a tendency for the
arbitration clause contained in a GT&CBT, which has not been
brought to attention, to be considered a null and void provision.
Namely, it is required for the arbitration clause to be contained in
a separate document signed by both parties. This points to the con-
clusion that special attention should be paid to consumer disputes
that are to be resolved by arbitration, while court and arbitration
praxis in international commercial disputes lately records cases
in which the court explicitly took the opposite position. Traders’
claims stating that they were not aware that the GT&CBT contained
an arbitration clause and that no attention was drawn to it are con-
sidered unfounded by the courts. Namely, the application of both
GT&CBTs and arbitration in international trade are, nowadays, con-
sidered ordinary.

Keywords: arbitration, arbitration clause, alternative dispute
resolution, arbitration agreement, contract, general terms and condi-
tions, prorogation of jurisdiction, consumer.

Introduction: CLAUSES ABOUT THE MANNER
OF RESOLVING DISPUTES IN GENERAL TERMS
AND CONDITIONS OF BUSINESS TRANSACTIONS

The significance and frequency of the application of the general terms
and conditions of business transactions in the current social climate is obvi-
ous and undeniable. Nobody questions the advantages, such as time-saving
and making the process of concluding a contract easier. However, clauses
contained within the general terms and conditions of business transactions
(hereinafter: GT&CBT) show their full legal significance only when, during
the enforcement of a contract, a dispute materializes. The party that may not
have familiarized itself with the GT&CBT before or during the conclusion of
the contract, or didn’t understand its importance, reach, and legal consequenc-
es, may be surprised to find that the GT&CBT contains a clause that regulates
how a dispute is resolved, which may be different than what is standard or
expected. This may refer to the body which resolves disputes, e.g. instead of
before a court the dispute is resolved via alternative means; a choice relating
to the applicable law; as well as that the jurisdiction is non-standard but agreed
upon, i.e. the prorogation of jurisdiction. This can be one of the final, and often
not pleasant, surprises if during the conclusion of a contract these clauses were
not given the attention necessary. Generally speaking, these clauses are often
found at the very end of a GT&CBT or other contract, which is why certain
authors name them “champagne clauses” or “midnight clauses”, as they are of-
ten discussed at the end of a negotiation — “at midnight”, when both parties are
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drained by the negotiations and impatient to celebrate the signing of a contract
“with champagne”; this is why even business people don’t pay enough atten-
tion to these important issues.! Clauses which regulate the manner of resolving
a dispute, the choice of the applicable law, and the jurisdiction and forum
for resolving disputes are extremely important, as these exact clauses can be
invaluable to successfully resolving eventual disputes. Agreements on the ter-
ritorial jurisdiction, i.e. prorogation clauses, can be found in GT&CBTs which
are used in domestic? and international® business transactions, as well as in
consumer contract law. As far as clauses for the manner of resolving disputes
are concerned, GT&CBTs often contain arbitration clauses, i.e. clauses about
alternative means of resolving disputes. In that sense, the aim of this paper is
to examine and explore the current tendencies regarding the legal issues of
arbitration clauses in GT&CBTs. Primarily, it will explore the validity of such
clauses and how they are invoked, that is to say, how the GT&CBT containing
the clause is referred to; then, it will compare the results of international trade
and consumer arbitrations, and, finally, draw a conclusion about whether the
tendencies of these two types of arbitrations, in accordance with the applicable
legal field, are moving in the same or opposite directions.

ARBITRATION CLAUSES AND CLAUSES ABOUT
ALTERNATIVE DISPUTE RESOLUTIONS

The arbitration clause has been one of the main characteristics of
GT&CBTs since their inception, i.e. the initial GT&CBTs regulated that
disputes should be resolved by arbitration tribunals in accordance with the
rules set by trade organizations.* The same rules remain in place today; most

! Perovi¢, J. (2017). Najopasnije su Sampanj klauzule. Politika 22. 7. 2017. Retrieved
on 15. 7. 2020. Available at: http://www.politika.rs/sr/clanak/385400/Ekonomija/Najopasnije-su
-sampanj-klauzule.

2 About the term, elements, form, and effect of the agreement on territorial jurisdiction,
as well as implicit prorogation. V.: Pozni¢, B., Raki¢-Vodineli¢, V. (2010). Gradansko procesno
pravo. Belgrade: Savremena administracija, 99—100.

3 About agreed upon international jurisdiction (prorogation of jurisdiction). V.: Varadi,
T., Borda§, B., Knezevi¢, G. (2003). Medunarodno privatno pravo. Novi Sad: Forum, 493-495;
Mitrovi¢, D. (editor-in-chief) (1982). Leksikon prava medunarodnih privrednih odnosa. (398—
399). Belgrade: Savremena administracija.

4 About the importance of arbitration clauses in the initial general terms and conditions.
V.: Petersson, N. (2013). Legal Institutions and the World Economy, 1900—1930. In: Dejung, C.,
Petersson, N. (ed.), The Foundations of Worldwide Economic Integration: Power, Institutions,
and Global Markets, 18501930, Cambridge Studies in the Emergence of Global Enterprise.
New York: Cambridge University Press, 33.
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GT&CBTs regulate that disputes shall be settled by arbitration and other types
of alternative dispute resolution (hereinafter: ADR). This means that stand-
ard national courts are regularly avoided. The esteemed professor Klaus Peter
Berger states the fact that over 90 % of important international trade agree-
ments contain an arbitration clause’, which testifies to the overwhelming
preference for resolving disputes through arbitration in modern times. Results
of international research on arbitration conducted by the Queen Mary Uni-
versity of London from 2018 show that 97 % of participants answered that
international arbitration is their desired form of resolving disputes, be it inde-
pendently (48 % of cases) or combined with other ADRs (49 % of cases), as
well as that 99 % of participants recommend international arbitration as the
means of resolving cross-border disputes in the future.® Answering the ques-
tion which arbitration institutions are the most preferable, out of the multiple
choices given, the International Chamber of Commerce in Paris (hereinafter:
ICC) came out on top with 77 %.” The latest statistical report from 2020 about
resolving disputes before the ICC shows that in 2019, 869 new proceedings
were started before the ICC International Court of Arbitration, which included
2 498 parties form a record 147 countries. The same research shows that, start-
ing from its founding in 1923, the ICC International Court of Arbitration has
handled more than 25 000 disputes.®

Using arbitration to resolve disputes seems to not only be the most
preferable way, but in fact the primary way of resolving business disputes cur-
rently. Arbitration has multiple advantages over standard courts, including:
quickness, simplicity, greater flexibility and less formality compared to courts,
only one court instance and subsequently lower costs, expertise and neutral-
ity of the arbiters, the positive psychological sensation of resolving disputes
in a friendly manner, a pragmatic and flexible approach, achieving practical

5 Berger, K. P. (2010). The Creeping Codification of the New Lex Mercatoria. Kluwer
Law International, 145.

¢ Additionally, 66 % of the participants of this research believe that there will be an in-
crease in the usage of international arbitration regarding investor-state disputes. V.: Queen Mary
University of London — School of International Arbitration. 2018 International Arbitration Sur-
vey: The Evolution of International Arbitration, 2-3. Retrieved on 10. 7. 2020. Available at:
http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey-
report.pdf.

7 Followed by 51 % LCIA (London Court of International Arbitration), 36 % SIAC (Sin-
gapore International Arbitration Centre), 27 % HKIAC (Hong Kong International Arbitration
Centre), and 16 % SCC (Stockholm Chamber of Commerce). The same research (pp. 9 and 13)
shows that, according to the answers of the participants, the most desirable seats of arbitration
are in: 64 % London, 53 % Paris, 39 % Singapore, 28 % Hong Kong, 26 % Geneva, 22 % New
York and 12 % Stockholm, while the most popular choice for ad hoc arbitration are UNCITRAL
arbitration rules.

8 International Chamber of Commerce. (2020). /ICC Dispute Resolution 2019 Statistics, 9.
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solutions that improve, or at least don’t worsen, business relations, confidence,
confidentiality and secrecy of information.® The parties don’t only choose the
means of resolving a dispute, they can also choose the institution or ad hoc
arbitration, the seat of the arbitration tribunal, as well as the applicable law,
keeping in mind the legal principle of the autonomy of choice which ena-
bles the involved parties to choose the law which will be applicable to their
contractual agreement. Resolving disputes via arbitration can also avoid the
differences between national legal systems, allowing rules which are generally
accepted in the business domain to apply, i.e. rules which are in accordance
with business practices and customs on a global scale.

The previously listed advantages of arbitration commonly apply to ADR
as well, with the addition that certain ADRs also have other advantages, e.g.
mediation allows the participants (contractual parties) to retain control of the
procedure of resolving disputes. Due to the advantages mentioned, the creators
of GT&CBTs guide the disputes towards quicker and more efficient solutions,
as well as avoiding court proceedings, thus GT&CBTs most often predicate
that disputes should be resolved by negotiation, mediation, conciliation, arbi-
tration, or other forms of ADR.!° These mechanisms are sometimes predicated
as the primary means of resolving disputes, while if they don’t achieve the

° For the arguments for and against international commercial arbitration, v.: Trajkovi¢, M.
(2000). Medunarodno arbitrazno pravo. Belgrade: University of Belgrade, Faculty of Law and
Union of Jurists’ Associations of Yugoslavia, 25-32, which states, in summary, that international
commercial arbitration attracts parties by its practical and rational traits, which best explains the
popularity of this institution in the business world.

19 Modern business practice, asides from court and arbitration, knows different alternative
dispute resolutions, which were, according to professional literature, founded and first used in
the USA, which was searching for a practical way of solving disputes. Analysing different al-
ternative resolutions of trade disputes, Trajkovi¢ list the following: The Neutral Listener Agree-
ment, Mini-Trial, Michigan Mediation, Summary Jury Trial, rent-a-judge, and adds to the list
the hiring of experts to “cut through” a, most often technical, problem in a particular area, as
well as mediation and conciliation. For more details, v.: Trajkovi¢, M. (2000). Op. cit., 47-56.
Karamarkovié¢ proposes a somewhat different division of ADR, dividing it into: 1) primary mod-
els, which include: mediation, direct negotiation, and arbitration and 2) hybrid models, which
include: settlements, case evaluation, settlement hearings, med-arb, mini-trial, appellation ADR,
the week of settlement, and ombudsman. For more details on each model, v.: Karamarkovié, L.
(2004). Poravnanje i medijacija. Belgrade: Faculty for Business Studies and Law, 312-316. Re-
garding the classification of ADRs, Gaso Knezevic¢ lists the following methods: 1) by force (the
force syndrome — the right of one); 2) direct negotiation between the parties (which he further
divides into: extrajudicial settlement and court settlement [res iudicialiter transacta)); 3) indirect
negotiations with the support of a third party (which he further divides into: mediation, med-arb,
conciliation, mini-trial, evaluation, committee for investigating/resolving disputes, and expert
analysis); 4) adjudication (impartiality syndrome). For more details, v.: Knezevi¢, G., Pavi¢, V.
(2010). Arbitraza i ADR. Belgrade: University of Belgrade, Faculty of Law, 206. About alterna-
tive means of resolving disputes in international business, with a specific look at ADR in inter-
national construction, v.: Bunni, N. (2005). The FIDIC Forms of Contract. Oxford: Blackwell
Publishing, 438—460.
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goal or don’t achieve the goal in a given time frame, standard means of resolu-
tion should be applied. Different types of ADR are becoming more common
in practice, and legal scholars both praise and critique them. When creating a
GT&CBT the business entity chooses the means of resolving potential disputes
which suits them best, be it for the sake of efficiency, quickness, or location,
i.e. the seat of the body which will resolve the dispute, etc. Thus, when arbitra-
tion of disputes is concerned (which has almost become a rule in commercial
law, and especially international commercial law as it is the most common
way of resolving disputes), the business entity chooses the type of arbitration
that best suits their interests. When clauses about the means of resolving dis-
putes found in GT&CBTs are analysed, it appears that the tendency is to guide
disputes before a court the least, as this is evidently the least suitable for the
creators of GT&CBTs.

REFERRING TO GT&CBTS WHICH CONTAIN
AN ARBITRATION CLAUSE

In the part which regulates the form of the agreement on arbitration, the
Serbian Law on Arbitration'' mentions general terms and conditions of doing
business transactions — more precisely, the general requirements for concluding
legal business. Specifically, the Law on Arbitration states that an agreement on
arbitration must be concluded in writing,'? as well as that an agreement on ar-
bitration is considered to be concluded if the parties in a written contract refer
to another paper containing the agreement on arbitration (general requirements
for concluding legal business, text of another contract, etc.) if the purpose of
such reference is to make the agreement on arbitration an integral part of the
contract.!® This kind of legal solution is in accordance with art. 7, para. 6 of

1 Official Gazette of RS, no. 46/2006. The Rules on Permanent Arbitration of The Cham-
ber and Commerce and Industry of Serbia (Official Gazette of RS, no. 101/16) does not contain
provisions on arbitration agreements within GT&CBT or similar general terms and conditions
contracts for concluding legal business.

12 According to art. 12, paras. 2-3, of the Law on Arbitration, an arbitration agreement
is concluded in writing if it is contained in the documents which the parties have signed. Ad-
ditionally, an arbitration agreement is considered to be concluded in writing if it is concluded
by exchanging messages via communication means, providing a written proof of an agreement
between the parties, such messages having been signed notwithstanding.

13V.: art. 12, para. 4 of the Law on Arbitration. According to para. 5 of the same article,
an agreement on arbitration exists if if the plaintiff initiates arbitral proceedings in writing, while
the defendant expressly accepts the arbitration and consents to it in writing or in a statement
recorded in a hearing, as well as if the latter takes part in the arbitral procedure and to the point
when proceedings pertaining to subject matter of a dispute start does not present an objection
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the UNCITRAL Model Law on International Commercial Arbitration."* The
Arbitration Act of the United Kingdom, in art. 6, para. 2 allows for a similar
referral to a document which contains the arbitration clause,'> and it has also
become the norm in other countries, such as China.'® Multiple examples can
be found in English case law where English courts didn’t believe that there
was a need to specifically refer to a clause on jurisdiction to reach fundamental
agreement, but that generally referring to a GT&CBT was enough, and that
whether the other party has a copy of the GT&CBT is of no relevance, espe-
cially when the parties previously had a contractual agreement; there are also
examples where it was not obvious that just generally referring to a GT&CBT
encompassed the arbitration clause besides other regulations, thus clearly
referring to it was needed, especially when it concerned parties that had no
previous contractual relationship.!” When it comes to the need for a written
agreement on arbitration in English law, modern legal scholars state that it is
useful for verifying: a) whether an agreement was reached, b) is it intended to
be binding, c) who the relevant parties are, d) what the specific content of the
agreement is and what its limitations are.'®

In comparative and domestic law doctrines, where the issue of a written
form of an agreement on arbitration is concerned, there are conflicting opin-
ions; the majority position is that having it in writing is an important element
of the agreement (ad solemnitatem, ad substantiam), and not just a form that
proves validity (ad probationem)", but it is also noted that there is a tendency
in modern arbitration law to lessen the strictness of the need for a written form
of an agreement on arbitration.?” For example, Swiss law doesn’t only recog-

that there is no agreement on arbitration, i.e. does not challenge the competence of the arbi-
tration court. Additionally, v.: Miljkovi¢, M. (2007). Komentar Zakona o arbitrazi. Belgrade:
Poslovni biro, 30-32.

14 United Nations Commission on International Trade Law. (2008). UNCITRAL Model
Law on International Commercial Arbitration 1985 with amendments as adopted in 2006. Vi-
enna: United Nations, 5.

15 Arbitration Act 1996, UK Legislation. Retrieved on 18. 7. 2020. Available at: https:/
www.legislation.gov.uk/ukpga/1996/23/contents.

16 Pisacane, G., Murphy, L., Zhang, C. (2016). Arbitration in China: Rules & Perspec-
tives. Singapore: Springer, 11 and 178.

7 Tang, Z. (S.). (2014). Jurisdiction and Arbitration Agreements in International Com-
mercial Law. London and New York: Routledge, 41-42.

¥ Andrews, N. (2016). Arbitration and Contract Law: Common Law Perspectives.
Springer, 24.

19 V.: Knezevié, G. (1999). Medunarodna trgovacka arbitraza: osnovna pitanja i problemi.
Belgrade: Dosije i Savet projekta Konstituisanje Srbije kao pravne drzave, 42, with further refer-
ence to the works of profs. Pak, Goldstein, Triva, Perovi¢, Sajko and Dick.

2 V.: Perovi¢, J. (2012). Standardne klauzule u medunarodnim privrednim ugovorima.
Belgrade: Centar za izdavacku delatnost of the Faculty of Economics in Belgrade, 215-217.
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nize the written form of an agreement on arbitration, but also any other form
which enables to understanding of the document.?!

In Serbian law, before the enactment of the special Law on Arbitration,
arbitration clauses contained within GT&CBTs were explicitly regulated by
the Civil Procedure Law (which was enacted in the Socialist Federal Repub-
lic of Yugoslavia), wherein chapter 31 regulated the procedure before the
chosen courts and was in force for decades, from 1977 until The Law on Ar-
bitration was enacted on June 10th 2006. According to art. 471 of the Civil
Procedure Law (hereinafter: CPL), an agreement on the chosen court shall be
valid even when the provision about the jurisdiction of the chosen court is
contained within the general requirements for concluding legal business.”> A
similar provision was contained within the Rules on Foreign Trade Arbitration
of the Chamber of Commerce and Industry of Serbia, which regulated that an
agreement on arbitration is valid even when provisions on the jurisdiction of
arbitration are contained within the general terms and conditions if they are an
integral part of legal business.? It is interesting, and it was pointed out in do-
mestic legal doctrine in the years after the Civil Procedure Law was enacted,
that a special provision on the founding of arbitral jurisdiction by agreeing
to general terms and conditions was put into the Civil Procedure Law from
1977, even though the European Convention on International Commercial Ar-

Similarly, as it regards the written form of an arbitration agreement, Vasiljevi¢ points out that
decades long arbitration praxis that overcomes this condition of validity exists; thus this practice
of subjective arbitrability can be expanded to cases where a written form does not exist, when
the issue of the effect of an arbitration agreement on non-signatories is presented as a factual and
not legal issue. He states that these arbitration decisions have “survived” the processes of judi-
cial control prescribed by the applicable laws of the countries where they are enforced (and were
eventually recognized). — Vasiljevi¢, M. (2019). Arbitraza bez arbitraznog ugovora (direktnog ili
indirektnog). Dvadeset sedmo savetovanje sudija privrednih sudova Republike Srbije. Belgrade:
the Commercial Appellate Court, 27.

2L Art. 358 of the Swiss Civil Procedure Code. Retrieved on 26. 7. 2020. Available at:
https://www.swissarbitration.org/files/35/Swiss%20Domestic%20Arbitration%20Law/cpc_
part_3_english.pdf. The article refers to arbitration in domestic cases, i.e. when both parties have
permanent or usual residence in Switzerland during the conclusion of the agreement, while inter-
national arbitration is regulated by the Swiss Federal Act on Private International Law. For more
details, v.: Matjaz, S.K. (2018). Civil Procedure. In: Thommen, M. (ed). Introduction to Swiss
Law. Berlin, Bern: Carl Grossmann Publishers, 352.

22 Art. 471. of the Civil Procedure Law, Official Gazette of SFRJ, no. 4/77, 36/77 — amd.,
6/80 — other law, 36/80, 43/82 — other law, 69/82 , 72/82 — amd. to other law, 58/84, 74/87,
57/89, 20/90, 27/90 and 35/91, Official Gazette of SFRJ, no. 27/92, 31/93, 24/94, 12/98, 15/98
— amd. and 3/2002 and Official Gazette of SFRJ, no. 125/2004 — other law, which follows the
article which regulates the written form of an arbitration agreement.

2 Art. 13. para. 3. Rules on Foreign Trade Arbitration of the Chamber of Commerce and
Industry of Serbia, Official Gazette of FRJ, no. 52/97 i 64/2001 i Official Gazette of RS, no.
74/2004.
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bitration from 1961%* did not explicitly regulate the possibility of concluding
a contract about arbitral jurisdiction by agreeing to general terms and condi-
tions which also contain a provision on jurisdiction.? Regarding art. 471 of the
former CPL, KneZevi¢ states that it should relate to both general conditions
and specific contracts; furthemore, he emphasises that arbitral practice firmly
holds that referring to general terms and conditions means accepting the clause
on arbitration contained therein, even if the primary contract does not mention
it.6 Keeping in mind the rules of the former CPL and the Rules on Foreign
Trade Arbitration of the Chamber of Commerce and Industry of Serbia, it is
Pozni¢’s opinion that if the abovementioned provision is interpreted in accord-
ance with the understanding that knowledge of the clause on arbitration can be
proven, i.e. that such knowledge necessarily exists, the purpose of the provi-
sion was to establish that if a statement offering the conclusion of a primary
contract, or a statement accepting it, contains within a referral to general terms
and conditions as part of the contract, then the founding of arbitral jurisdiction
is to be valid; he finds evidence of this opinion in the fact that it prevents an ac-
cused person, who at the time of concluding legal business manifestly agreed
to resolving disputes in this manner, to avoid arbitration; at the same time he
emphasises that it can be seen from arbitration praxis that it considers its juris-
diction to also be founded by referencing general terms and conditions which
contain a clause on arbitration.?” As early as the 1960s, ‘70s, and ‘80s some

24 V.: the Decree on ratification of the European Convention on International Trade
Arbitration with the final decree of the meeting of special agents, Official Gazette of SFRJ —
Medunarodni ugovori i drugi sporazumi, no. 12/63.

» More in: Pozni¢, B. (1984). Opsti uslovi ugovora i nadleznost arbitraze. Annals of the
Faculty of Law in Belgrade (5), 670.

26 Knezevi¢, G. (1999). Medunarodna trgovacka arbitraza: osnovna pitanja i problemi.
Belgrade: Dosije, 43, with further reference to profs. Goldstein and Triva, in the sense that the
provision from art. 471 of the former CPL refers to specific contracts, also.

27 Additionally, Pozni¢ points out the possibility of interpreting the abovementioned provi-
sion of the Rules in the opposite way — an arbitration clause within general terms and conditions
founds the jurisdiction of arbitration only if the party signing the statement on accepting the gen-
eral terms and conditions has, at that moment, in front of them the text that the other party has
included in their statement or it is located on the back of the statement, in which general terms
and conditions are referred to as an integral part. Yet, he believes that the former viewpoint is
dominant, i.e. that the former viewpoint has better arguments supporting it, which is, according
to the judgement of that author, in accordance with arbitration praxis. V.: Pozni¢, B. op. cit., 675,
who, in the same paper (671), explores comparative praxis and the opinions of foreign authors,
and shows that Vecchione is of the opinion that Italian law considers the agreed upon jurisdic-
tion of arbitration valid when the agreement to the compromissory is done in writing and when
the party which their agreement knows of the existence of the clause in the general terms and
conditions. Similarly, Fasching states for Austrian law that even a signed bill of trade is invalid
if the parties generally refer to a template of a contract which contains the clause on jurisdiction
of arbitration. Further, Pozni¢ (672) asserts that in US case law a compromissory clause which
is printed in a specific contract is considered valid if its existence is made known to the other
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foreign legal scholars, like Fouchard, have pointed out that international trade
praxis is undoubtedly in favour of implicitly accepting general terms and con-
ditions which are not contained within a contract, but which the contract refers
to; Waehler quotes the praxis of the Foreign Trade Arbitration Commission of
the USSR, according to which in order to establish the jurisdiction of arbitra-
tion it is enough to broadly refer to general conditions found within previous
contracts of the same parties and which include the clause on arbitration; Ellila
points out, as it concerns Finnish law, a ruling of the Supreme Court of Fin-
land from 1953, according to which for the compromissory clause to be valid
a referral to general terms and conditions which contain it is enough.?® Even
though the position of many legal scholars is based on the understanding that a
written form of an arbitration agreement is proscribed ad solemnitatem, so for
such an agreement to be valid it needs to be expressly stated in the concluding
statement, Pozni¢ believes that a written form of an arbitration agreement is
not so important that simply referring to separate general terms and conditions
which contain a compromissory clause would always make the contract inva-
lid; thus, it is his estimate that such an understanding is overly strict, because
the rule on the written form of an arbitration agreement has the purpose of
protecting the party from lightly accepting arbitration, i.e. that they do not be
deprived of standard legal protections because of their carelessness, in which
they may have more confidence than in settling disputes through arbitration;
additionally, considering art. 1005 of the French Civil Code about which the
overwhelming opinion is that the proscribed form is ad probationem, it is his
opinion that if the latter type of understanding provides the accused party the
same or similar protections as the first one, it deserves to be considered pri-
mary, as the understanding which better suits the needs of trade arbitration.?
Asides from the stances of experts on arbitration and arbitration praxis,
the issue of the clause on arbitration contained within GT&CBTs, even though
it was shown to be contained in procedural law and laws on arbitration, could
be linked to provision of substantive law. We are primarily referring to art. 142,

contracting party, or if the party is aware of this custom of trade regarding the use of such a
clause; however, it is recommended that the clause be inserted into the legal business or gets
mentioned in correspondence.

2 For more details and further reading, v.: Pozni¢, B. (1984). Opsti uslovi ugovora i
nadleznost arbitraze. Annals of the Faculty of Law in Belgrade (5), 672.

» Pozni¢, B. op. cit. Researching the then German law on international trade arbitration
Milena Petrovi¢, starting from the fact than an arbitration agreement must also be concluded
explicitly in writing, where it is taken as a fact that it must be clear, indubitable, and contained
within the document signed by both parties, states that referring to general terms and conditions
containing an arbitration clause is in accordance with the need for explicitness. V.: Petrovic¢,
M. (1996). Nemacko pravo o medunarodnoj trgovinskoj arbitrazi. in: Mitrovi¢, D. (red.).
Medunarodna trgovinska arbitraza. Belgrade: Official Gazette, 78.
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para. 3 of the Serbian Law of Contracts and Torts, according to which the gen-
eral terms and conditions shall be binding for a contracting party if they were
known or should have been known at the moment of entering into contract.
The term “should have been known” raises the question of potential implicit
incorporation, which German case law has already dealt with, according to
which, as well as according to German substantive law, situations where one
of the contracting parties is inexperienced should be differentiated from situ-
ations where both parties are experienced traders, thus it requires an explicit
referral to general terms and conditions in the first case, while it allows im-
plicit incorporation in the second.*

The praxis of resolving international disputes through arbitration con-
firms the tendency towards a more liberal understanding of the need for a
written form, also the stance that arbitration is the common means of resolving
disputes in the business sphere, as well as that the emphasis of one party that
they were not aware of the existence of a clause on arbitration in the GT&CBT,
i.e. that they consider it a surprise, to be unfounded. Specifically, the French
Court of Appeal in their explanation of the decision in the Bomar®' case states
that an arbitration agreement is valid even when it is contained within a clause
in the GT&CBT to which it refers, thus that an explicit referral to the clause
on arbitration is not considered a necessary condition for concluding a valid
arbitration agreement.*

% Drobing, U. (1984). Standard forms and general conditions in international trade;
Dutch, German and Uniform law. in: The Hague-Zagreb essays on the law of international trade,
130-131 referenced according to: Knezevi¢, G. (1999). Medunarodna trgovacka arbitraza:
osnovna pitanja i problemi, Belgrade: Dosije, 43. In the same place Knezevi¢ notes that the
question of whether one party can reference their general terms and conditions if they were
not mentioned during negotiations, nor were they forwarded to the other party (the issue of im-
plicit incorporation of GT&CBT in a contract), is actually two questions: (1) Can a GT&CBT
of one company be incorporated into the contract of another, if they were not mentioned during
the process of concluding an agreement? and (2) Can the silence of the other party be seen as
an agreement to the incorporation? Furthermore, if this issue cannot be solved by international
conventions, he takes the approach of conflicting legal norms and states that from the position
of legal norms in conflict, the most intelligent solution is to apply, regarding the disputes, the
norms of the country of residence (seat) of the offeree, which would protect them from the traps
of standard contract law, based on the presumption that the offeree knows best the norms of
their country. In more detail, from the position of conflicting legal norms: Knezevi¢, G. (1989).
Merodavno pravo za trgovacki ugovor o medunarodnoj prodaji robe. Belgrade: The Institute of
Comparative Law, 177.

31 Societé Bomar Oil N.V. v. Entreprise tunisienne d’activités pétroliés.

32 The Court of Appeal has, among other things, stated that the French party (Bomar)
must have been familiar with existence of the arbitration clause and that by accepting the general
terms and conditions they had accepted the arbitration clause, as the other (Tunisian) party pro-
vided them with a copy of the general terms and conditions. For more details, v.: Vukadinovi¢-
-Markovic, J. (2016). Arbitrazna klauzula u opstim uslovima poslovanja: pitanje forme ili saglas-
nosti ugovornih strana. Pravni zivot (11), 295, footnote no. 38. In the same paper (294 and foot-
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The Federal Supreme Court of Switzerland takes a similar stance, empha-
sizing that an arbitration agreement is valid even if the arbitration clause is not
especially mentioned, but is contained within the GT&CBT printed out on the
back of a bill of lading. This court takes the stance that agreeing to the primary
business which contains reference to the GT&CBT is enough for the parties to
have agreed on the clause on arbitration contained within the GT&CBT. Even
though the respondent in their objections claims that they were not forewarned
about the existence of the clause on arbitration, that its existence is unknown,
and that they have not agreed to the presented arbitration agreement, the court
dismissed these claims as legally unfounded, as it based its ruling on the fact
that both parties were business people with years of experience in trade and
were thus familiar with the general terms and conditions which are usually used
in this field, and that arbitration is a common means of resolving disputes.*

THE ARBITRATION CLAUSE IN A GT&CBT
REGARDING THE CONSUMER

Within legal theory it is considered that a prorogation clause** or a
clause on arbitration contained within a GT&CBT, especially in cases where a
consumer agrees to the GT&CBT of the trader, can derogate or severely limit

note no. 33) this author points to the legal systems wherein it is enough for an arbitration clause
to be contained within a GT&C for the arbitration agreement to validly exist: according to art.
1021 of the Dutch Code of Civil Procedure an arbitration agreement is validly concluded if the
clause contained within the GT&C to which the offeree has agreed, implicitly or explicitly; art.
1031 of the German Arbitration Act prescribes that an arbitration agreement is considered val-
idly concluded if the GT&C containing the arbitration clause is referred to in the contract; art.
178 of the Swiss Civil Procedure Code does not require the arbitration agreement to be signed by
the contracting parties in order to be valid.

3 Vukadinovi¢-Markovié, J., op. cit., 296, adds that in the stated case the court did not
examine the issue of the form of the arbitration agreement, but considered the existence of an
agreement of the contracting parties as primary. In the same place, the author states that the
French Court of Cassation in the case of Dreistern Werk v. Société Crouzier asserted that the ex-
istence of an arbitration agreement within a GT&CBT should only be examined to determine the
agreement of the contracting parties, and not the fulfil the need for a written form; this position
is also shown in later decisions by French, but also Italian, courts.

3 About controlling the formal and substantive validity of a prorogation clause with-
in general terms and conditions of consumer contracts, v.: Meski¢, Z. (2015). Prorogacija
nadleZnosti u opstim uslovima potrosackih ugovora. In: Aktualnosti gradanskog i trgovackog za-
konodavstva i pravne prakse (zbornik radova trinaestog medunarodnog savjetovanja u Neumu).
Mostar: Faculty of Law, University of Mostar 323-335. For a special mechanism on the proroga-
tion of jurisdiction in consumer disputes (in EU and Serbian law), v.: Petrovi¢, M. (2015). Pro-
rogacija nadleznosti suda za potrosacke sporove sa stranim elementom: resenja prava EU i prava
Srbije. Glasnik prava (3), 1-21.
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the constitutional right of the consumer to access a court for the protection of
their rights, and that this is particularly true in situations where such a clause
is contained within a GT&CBT prepared by one party, so that the consumer
cannot influence the content of the agreement.* This is one more example of
clauses, similar to other standard-form contracts, where a party can engage
with the GT&CBT by either accepting it or relinquishing the goods or services
they desire, i.e. if the goods or services are necessary to the party in ques-
tion, they are practically forced to accept the means of resolving disputes that
were envisioned by the provider; when formulating the clause, i.e. choosing
the means and location of resolving potential disputes, the provider of goods
or services was guided by their interests. Due to these factors, the existence of
an arbitration or prorogation clause in a GT&CBT can be problematic from a
consumer’s rights aspect®®, as certain clauses on arbitration can contain unfair
provisions, which can put their legal validity into question, i.e. they can le-
gally be treated the same as other unfair contractual obligations, meaning they
can be made null and void. Within the European Union, which is significant
for Serbian legislature’ as it belongs to the European-continental legal tradi-
tion, there is a certain praxis of the European Court of Justice whose rulings
do not answer the question of whether specific provision of certain GT&CBTs
are void, but it is important as a preceding opinion which relates to interpret-
ing EU law, including Directive 93/13/EEZ. For this reason, the opinions of
the European Court of Justice are important and useful, and keeping in mind
that we are talking about common contracts, the most important rulings of
the European Court of Justice where they concern prorogation and arbitration
clauses in consumer contracts are well known in all European countries and
often analysed and cited in scientific papers. Some of the rulings are: Océano
Grupo Editorial Sa i Salvat Editores SA v. Rocio Murciano Quintero and oth-

3 Sein, K. (2011). Protection of Consumers against Unfair Jurisdiction and Arbitration
Clauses in Jurisprudence of the European Court of Justice. Juridica International (18), 54.

3 Tt is generally considered that US and European approaches to consumer arbitration
differ. The US approach is traditionally considered more liberal, while some European states, for
example Bulgaria, explicitly forbid consumer arbitration to resolve disputes. For more details,
v.: Jovanovi¢, M. (2017). Arbitrability of consumer disputes. In: Reshaping the boundaries of
arbitrability: are we heading forward?. Belgrade: Permanent arbitration at the Chamber of Com-
merce and Industry of Serbia, 187.

37 On the legal framework of the arbitrability of consumer disputes in Serbian law and the
de lege ferenda proposition, v.: Petrovi¢ Tomi¢, N. (2014). Resavanje potrosackih sporova pred
arbitrazom. Annals of the Faculty of Law in Belgrade (2), 86—114, and on the issue of sustain-
ability of arbitration as a means of resolving domestic (internal) and cross-border (international)
consumer disputes, v.: Stanivukovi¢, M. (2013). Arbitration — is it a viable option for resolution
of consumer disputes in Serbia. In: Bourgoignie, T., Jovani¢, T. (eds). Strengthening Consumer
Protection in Serbia — Liber Amicorum Svetislav Taborosi. Belgrade: University of Belgrade,
Faculty of Law, 227-247.
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ers, Cofidis SA v. Jean-Louis Fredout; Elisa Maria Mostaza Claro v. Centro
Movil Milenium SL38; Asturcom Telecomunicaciones SL v. Cristina Rodriguez
Nogueira; Pannon GSM Zrt. v. Erzsébet Sustikné Gyorfi; VB Pénziigyi Lizing
Zrt. v. Ferenc Schneider and Hypotecni banka a.s. v. Udo Mike Lindner.®

The decision on whether a certain clause on arbitration contained within
a GT&CBT is null and void is left to national courts (as is the case in the Re-
public of Serbia), according to the circumstances of the case. Comparative law
initially pointed to the differences regarding the issue of whether a clause on
arbitration, unless it is consumer arbitration, is even permissible, i.e. are all
such clauses null and void (unless it is a special consumer arbitration clause
predicated on national regulations), or should each clause be judged separate-
ly, in accordance with the circumstances of each case. Reich, and similarly
later Sein, indicate that within Spanish law the common stance is that every
clause on arbitration in a consumer contract is unfair and void (unless it is a
special consumer arbitration clause predicated on national regulations), while
German case law does not consider it unfair and void a priori, but determines
it based on the individual circumstances of each case, taking into account, for
example, the distance of the arbitration tribunal from the residence of the con-
sumer and the cost of the proceedings for the consumer.*® After that, as part
of EU regulations from 2013, Directive 2013/11/EU about alternative dispute
resolution was enacted*!, which was interpreted as an implicit encouragement

% The European Court of Justice, in the case C-165/05 of Elisa Maria Mostaza Claro
v. Centro Movil Milenium SL stated that Directive 93/13 concerning unfair terms in consumer
contracts, must be interpreted as meaning that a national court seized of an action for annulment
of an arbitration award must determine whether the arbitration agreement is void and annul that
award where that agreement contains an unfair term, even though the consumer has not pleaded
that invalidity in the course of the arbitration proceedings, but only in that of the action for an-
nulment. Retrieved on 19. 7. 2020. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/
HTML/?uri=CELEX:62005CJ0168&from=EN.

¥ For a detailed review of the most important cases, v.: Kunda, I. (2013). Nistetnost pro-
rogacijske i arbitrazne klauzule u potrosackim ugovorima u praksi Suda EU-a. In: Tomljenovic,
V., Petri¢, S., Miséeni¢, E. (ur.). NeposStene ugovorne odredbe: europski standardi i hrvatska
provedba. Rijeka: University of Rijeka, Faculty of Law, 258-275.

40 Sein, K. (2011). Protection of Consumers against Unfair Jurisdiction and Arbitration
Clauses in Jurisprudence of the European Court of Justice. Juridica International, (18), 54—62.
Similarly: Reich, N. (2007). More clarity after Claro’? Arbitration clauses in consumer con-
tracts as an ADR (alternative dispute resolution) mechanism for effective and speedy conflict
resolution, or as ’deni de justice’. European Review of Contract Law, 3 (1), 41-61, who con-
cludes in the paper that the US model which liberally allows arbitration clauses in consumer
agreements should not be followed.

4 Directive 2013/11/EU of the European Parliament and of the Council of 21 May
2013 on alternative dispute resolution for consumer disputes and amending Regulation (EC)
No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR), OJ L 165, 18. 6.
2013, 63-79. Retrieved on 19. 7. 2020. Available at: https://eur-lex.europa.eu/legal-content/EN/
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to develop systems of consumer arbitrations in member states of the EU.*? Be-
sides this, within the EU there is tendency to enable consumers to resolve their
disputes with traders online, thus in 2013 the Regulation on online dispute res-
olution was enacted®, with the aim of obligating member states to form bodies
for resolving disputes between consumers and traders in all sectors.** The EU
has recommended and encouraged alternative (extrajudicial) consumer dispute
resolutions®, thus on the 25th of May 2000, the Council of the EU enacted the
Resolution on a Community-wide network of national bodies for the extraju-
dicial settlement of consumer disputes*’, which called on the member states to
encourage the founding and activities of a body for extrajudicial settlement of
consumer disputes, and provision 10.2 recommends that every member state
should found a central body, the Clearing House, which would provide infor-
mation, instructions, or practical advice to consumers in order to more easily
access extrajudicial bodies on a national level.’

Arbitration and prorogation clauses in GT&CBTs which are used by
the consumer can be called into question if the location of arbitration is sig-
nificantly distant from the consumer’s residence, and thus they would have
considerable travel and sometimes lodging expenses, with the added possi-

TXT/?uri=celex%3A32013L0011. About the experiences of France and the United Kingdom in
applying this directive, v.: Biard, A. (2019). Impact of Directive 2013/11/EU on Consumer ADR
Quality: Evidence from France and the UK. Journal of Consumer Policy 42 (1), 109-147.

42 On the controversies of arbitration clauses in the US, Canada and the EU, with a special
analysis of Directive 2013/11/EU on alternative dispute resolution, v.: Reich, N. (2015). Party au-
tonomy and consumer arbitration in conflict: a “Trojan horse” in the access to justice in the E.U.
ADR — Directive 2013/11?. Penn State Journal of Law & International Affairs 4 (1), 290-332.

4 Regulation (EU) No 524/2013 of the European Parliament and of the Council of
21 May 2013 on online dispute resolution for consumer disputes and amending Regulation
(EC) No 2006/2004 and Directive 2009/22/EC (Regulation on consumer ODR) OJ L 165, 18. 6.
2013, 1-12. Retrieved on 21. 7. 2020. Available at: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32013R0524.

4 For more details, v.: Ivan¢evi¢, K. (2014). Uvod u potrosacko pravo. Belgrade: Union
University, Faculty of Law, 158.

4 For the European framework for resolving consumer disputes, new trends, and the
means of resolving disputes in specific countries, v.: Cortes, P. (ed.) (2016). The new regulatory
framework for consumer dispute resolution. Oxford University Press.

46 Council Resolution of 25 May 2000 on a Community-wide network of national bodies
for the extra-judicial settlement of consumer disputes, OJ C 155, 6. 6. 2000, 1-2. Retrieved on
22. 7. 2020. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A320
00Y0606%2801%29.

47 Tighter cooperation between professional and commercial organizations, and consumer
protections agencies was proposed, which would encourage the activities of extrajudicial bod-
ies and the Clearing House, and encourage the creation of new frameworks for resolving dis-
putes, especially relating to online business transactions. V.: Vilus, J. (2003). Sudsko i vansud-
sko reSavanje sporova potrosaca po pravu Evropske unije. Pravo i privreda (1/4), 76; Vilus, J.
(2003). Vansudsko re$avanje sporova potrosaca. Evropsko zakonodavstvo (4), 45—48.
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bility that the consumer would need to take time off work and consequently
have less income and higher expenses, or they possibly cannot travel in the
given time frame due to familial obligations or their financial situation. The
listed circumstances could discourage and practically dissuade the consumer
from even filing a claim, especially when we consider that the expenses of
the dispute could significantly exceed the value of the object of the dispute.
On the other hand, the creators of GT&CBTs, who strive to protect their own
interests, could write in that all possible disputes should be resolved at their lo-
cation, which is beneficial to the creator of the GT&CBT as it excludes travel
and other expenses, but creates an imbalance between the contracting parties
and an unfair relationship.

Regarding the issue of the (in)validity of the arbitration clause raised by
case C-40/08 Asturcom Telecomunicaciones SL v. Cristina Rodriguez Noguei-
ra*® before the European Court of Justice, independent lawyer Verica Trstenjak
stated that there are serious concerns regarding the independence and impartial-
ity of the arbiters, who could have a vested personal interest for the arbitration
proceedings to take place, and thus have an interest to uphold the clause on
arbitration.*” Even though certain legal scholars concur with this position®,
the legal theory used to analyse this case judges the arguments made incon-
sistent with the Kompetenz-Kompetenz doctrine’', according to which arbiters

4 Retrieved on 25. 7. 2020. Available at: https://eur-lex.europa.eu/legal-content/HR/
TXT/?uri=CELEX:62008CJ0040. The national court considered the provision unfair, particu-
larly because of the distance from the location of the arbitration to the residence of the consumer,
due to which the consumer would have higher travel expenses than the value of the object of
the proceedings. This significantly decreased the consumer’s practical ability to state a case,
and additionally the court stated that the location of the arbitration was not even stated in the
agreement. For more details, v.: Kunda, 1. (2013). Nistetnost prorogacijske i arbitrazne klauzule
u potrosackim ugovorima u praksi Suda EU-a. In: Tomljenovi¢, V., Petri¢, S., Mis¢eni¢, E. (ur.).
Nepostene ugovorne odredbe: europski standardi i hrvatska provedba. Rijeka: University of Ri-
jeka, Faculty of Law, 266.

4 Opinion of Advocate General Verica Trstenjak from 14. 5. 2009. regarding case
C-40/08, Asturcom Telecomunicaciones SL gegen Cristina Rodriguez Nogueira. Retrieved on
28. 7. 2020. Available at: https://eur-lex.europa.eu/legal-content/DE/TXT/HTML/?isOldUri=tru
e&uri=CELEX:62008CC0040.

50 With the abovementioned position of lawyer V. Trstenjak agrees Karin Sein. V.: Sein,
K. (2011). Protection of Consumers against Unfair Jurisdiction and Arbitration Clauses in Juris-
prudence of the European Court of Justice. Juridica International (18), 54—62.

I The Kompetenz-Kompetenz doctrine, or as it is translated competency for competency,
asserts that arbiters are competent to judge their own competency (authority), as without this the
efficacy of arbitral proceedings would be in jeopardy. Currently, the Kompetenz-Kompetenz doc-
trine is widely accepted, thus arbiters can personally judge whether the arbitration agreement in
questions is valid or not. Arbitral jurisdiction may be disputed because the validity of the agree-
ment is truly in question, as well as a tactic to delay the dispute; if arbiters were not allowed the
Kompetenz-Kompetenz doctrine, as soon as someone questions the jurisdiction, arbiters would
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have the authority to judge their jurisdiction, and thus the validity of the clause
on arbitration; this a considered an important feature of arbitration, because
otherwise a calculating accused could easily outwit the arbitration agreement
or delay its enforcement, and in such a way dispute its merit before a court.*
Given the fact that an arbitration agreement is a type of contract which ex-
presses the intention of the parties that their future or on-going disputes in
relation to property should be resolved by specific arbitration®, it is undeni-
able that at its core is an agreement made in free will, i.e. the foundation for
resolving disputes via arbitration is the fact that all parties have, by their own
free will, abandoned the jurisdiction of national courts and given arbitration
the jurisdiction to resolve disputes. This is the reason why some legal schol-
ars emphasise that the existence of true free will is dubious in cases where a
consumer agrees to the GT&CBT which contain a clause on arbitration, as
the negotiating parties are unequal.®* The position in modern legal theory is
that for consumer arbitration to be valid, it is necessary to ensure free and
informed consent of the consumer®®, and prescribe a special form of consumer
agreements, which is why Serbian legal theory points to solutions found with-
in Croatian legislature, where clauses on arbitration cannot be found within
GT&CBTs.*® Specifically, to ensure consumer protection, Croatian legislature
explicitly demands that an arbitration agreement, i.e. a contract on arbitration
(if the dispute arises or could arise from a consumer contract), must be writ-
ten in a special document signed by both parties and the document, unless it is

need to wait for the decision of the competent court on the validity of the arbitration agreement.
For more details, v.: Varadi, T., Bordas, B., Knezevi¢, G. (2003). Medunarodno privatno pravo.
Novi Sad: Forum, 572.

2 Kunda, 1. (2013). Nistetnost prorogacijske i arbitrazne klauzule u potrosackim ugovori-
ma u praksi Suda EU-a. In: Tomljenovi¢, V., Petri¢, S., Mis¢eni¢, E. (ur.). Nepostene ugovorne
odredbe: europski standardi i hrvatska provedba. Rijeka: University of Rijeka, Faculty of Law,
2717.

3 Some authors (Pozni¢, Goldstein, Triva) even use terms like arbitration contract and
contract on arbitration as synonyms for an arbitration agreement, which can have two forms
— as an arbitration clause (compromissory clause) for resolving future disputes, and as a subse-
quent agreement — compromise, for resolving on-going disputes. For more details on arbitration
agreements, with a comparative law analysis, v.: Trajkovi¢, M. (2000). Medunarodno arbitrazno
pravo. Belgrade: University of Belgrade, Faculty of Law, 231-323.

3 Sein, K. (2011). Protection of Consumers against Unfair Jurisdiction and Arbitration
Clauses in Jurisprudence of the European Court of Justice. Juridica International (18), 54-62.

3 Petrovi¢ Tomi¢, N. (2014). Resavanje potrosackih sporova pred arbitrazom. Annals of
the Faculty of Law in Belgrade (2), 102.

% Tvanéevié, K. (2013). ReSavanje potroSackog spora pred arbitrazom. In: Bourgoignie,
T., Jovani¢, T. (eds). Strengthening Consumer Protection in Serbia — Liber Amicorum Svetislav
Taborosi. Belgrade: University of Belgrade, Faculty of Law, 268-269.
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made at a public notary office, must not contain any other provisions besides
those relating to arbitral proceedings.”’

A similar solution can be found in art. 1031 para. 5 of the German Code
of Civil Procedure, which prescribes that an arbitration agreement where one
party is a consumer must be contained in a separate document which was per-
sonally signed by both parties and which shall not contain any other provisions
except those relating to arbitral proceedings; the rule shall not be enforced if
the agreement was composed by a notary.*

In 2014 there was a change in Spanish law that regulates consumer’s
rights, exactly where it regards the clause on arbitration; after the change, any
arbitration agreement concluded before a dispute arises is not binding for the
consumer, but is for the trader if the consumer subsequently accepts it and
when all condition required by the applicable law are fulfilled.” Taking into
account the changes and the year the changes were introduced, it can be con-
cluded that they are a consequence of the obligations of member states to
introduce solutions from Directive 2013/11/EU about alternative dispute reso-
lution for consumer disputes into their national legislation.

As far as current trends are concerned, we can point to the ruling of
the Italian Supreme Court of Cassation which took the following stance: for
an arbitration agreement between a bank and a consumer to be valid it needs
to be the result of special negotiations between the parties. In that sense, the
Italian Supreme Court of Cassation has taken the stance that a clause on arbi-
tration contained within standard contracts and contracts prepared in advance
is unfair, and thus null and void, even though the Italian law from 2005 (spe-
cifically art. 33), which transpositioned EU law, does not mention arbitration
agreements in its list of unfair clauses.®® An agreement does not need to be

57 V.: art. 6, para. 6 of the Croatian Arbitration Act, Narodne novine, no. 88/01. It needs
to added that the Serbian Consumer Protection Law prescribes that contractual provisions are
considered invalid regardless of the circumstances of each individual case, if as a result con-
sumers are denied or limited in their right to initiate proceedings or use certain mechanisms to
protect their rights; especially if the consumer is forced to resolve disputes by arbitration that is
in opposition to provision of this law. V.: art. 44, para. 1, line 3, of the Consumer Protection Law
(Official Gazette of RS, no. 62/2014, 6/2016 — sate law i 44/2018 — other law).

58 The written form can be replaced by an electronic form, in accordance with art. 126a of
the German Civil Code. V.: art. 1031, para. 5 of the German Code of Civil Procedure from 2005
with amendments from 2013. Retrieved on 29. 7. 2020. Available at: https://www.gesetze-im-
internet.de/englisch_zpo/englisch _zpo.html.

% Pilar Perales Viscasillas, M. (2017). Some specific issues about arbitrability in Spain:
back to the past?. In: Reshaping the boundaries of arbitrability: are we heading forward?. Bel-
grade: Permanent arbitration at the Chamber of Commerce and Industry of Serbia, 71-72.

0 Ttalian Supreme Court of Cassation, 13 February 2017, Procedural Order n. 3744; ref-
erenced according to: Nitrola, M., Tavartkiladze, B., Nonarbitrability: New Trends in Italian

422



S. Vukadinovi¢, The arbitration clause in general terms and conditions..., pp. 405429

specifically named to be unfair, as the lists of unfair agreements are not finite,
but frameworks. Moreover, we need to keep in mind that the European Court
of Justice has, via multiple rulings, practically bound national courts to exam-
ine the validity of such clauses ex officio and that the consumer does not need
to initiate the examination, as well as that the examination can be done during
the enforcement of the contract, and not only during court proceedings.®’

In accordance with the provisions of Directive 2013/11/EU about alter-
native dispute resolution for consumer disputes, the agreement on ADR should
not be binding for the consumer if it was concluded before the dispute mate-
rialized, or if it results in the consumer being deprived of their right to bring
an action before a court. Furthermore, the imposed solution shall be binding
to the parties only if they were informed of its binding nature in advance and
specifically accept this.®> This directive binds member states to ensure that
consumers, who are not satisfied with the non-binding decision of the ADR,
are able to initiate judicial proceedings which must not be prevented as a result
of the expiry of limitation or prescription periods, i.e. the limitations or pre-
scription periods are not active during the ADR procedure.®

Due to the imbalanced nature of the contracting parties and the specific-
ity of resolving consumer disputes, certain countries form special arbitrations
for resolving consumer disputes. Portugal is an example of a successful model
of permanent arbitration for resolving consumer disputes.®* An important fea-
ture of these arbitrations is that their jurisdiction is not agreed upon within
GT&CBTs or before a dispute materializes. The High Court in Prague has giv-
en its answer concerning the situation in some countries where traders insert
into GT&CBTs clauses which prescribe the jurisdiction for resolving disputes
as ad hoc arbitration, whose arbiter will be chosen by the trader, by decreeing
such a clause as invalid.®

Doctrine. In: Reshaping the boundaries of arbitrability: are we heading forward?. Belgrade:
Permanent arbitration at the Chamber of Commerce and Industry of Serbia, 102.

¢! Tvancevi¢, K. (2013). ReSavanje potroSac¢kog spora pred arbitrazom. In: Bourgoignie,
T., Jovani¢, T. (eds). Strengthening Consumer Protection in Serbia — Liber Amicorum Svetislav
Taborosi. Belgrade: University of Belgrade, Faculty of Law, 270.

2 Preamble (42), (43) and art. 10. of Directive 2013/11/EU.

 Preamble (45) and art. 12. of Directive 2013/11/EU.

% The Portuguese model is also one of the first attempts to adapt classic arbitration to
consumer disputes. On the work of arbitrations which are used to resolve consumer disputes in
Portugal, Hungary, and Slovenia, as well as the possibilities that exist in Croatia, Montenegro,
and the Republic of Srpska, v.: Ivancevi¢, K. Op. cit., 257-265.

% With the explanation that it is not fair to enable a trader to decide on the outcome of the
dispute and that the jurisdiction for resolving a consumer dispute can only be had by a standard
arbitration court. Referenced according to: Ivancevié, K. op. cit., 266.
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CONCLUSION

The issue of a clause on arbitration contained within the general terms
and conditions of a contract is an interesting and on-going topic, which repre-
sents the synergy of two mechanisms that are increasingly in use in the current
climate. The convergence of the topics of resolving disputes by arbitration and
the fact that it is prescribed by general business terms and conditions show dif-
fering, even conflicting , tendencies. Even though it is has not been uncommon
lately for textbooks and monographs on international trade arbitration to con-
tain segments on consumer arbitration, even to point to its specific trade and
international characteristics, the examples of clauses on arbitration contained
within GT&CBTs still show the dominant different understandings of the suit-
ability of arbitration in these two areas.

A written agreement on arbitration is traditionally considered a clear
indicator of the agreement of both parties that potential disputes be resolved
by arbitration, which also means the exclusion of the jurisdiction of regular
courts. The understanding of this topic (the need for a written form) is chang-
ing, and the changes can be seen in legal dogma, recent laws, as well as in
court and arbitral case law. It could be said that the changes are related to
the development and harmonization of the understanding of this topic in ac-
cordance with the current climate and modern business needs. The need for
a specific form shows the tendencies of the differing comprehensions and ap-
plications, where it can be seen that the positions on the need for a specific
form is developing in different directions, depending on the type of arbitra-
tion. The diametrically opposed positions on the need for a written form are
most obvious in the comparison between international trade arbitration on one
hand, and consumer arbitration on the other. In the case of international trade
arbitration, the global tendency is toward liberalization and relaxing the need
for a written form of an agreement on arbitration, thus there is an increasing
amount of proposals with that goal in mind and the manner in which the writ-
ten form is interpreted. This includes examples such as that the agreement on
arbitration does not need to be signed and that it can be implicitly concluded,
i.e. it can extend to non-signees; it can be concluded verbally, but needs to
be somehow recorded, which can include electronic means of communication,
such as emails and similar. Among business people the validity of a clause on
arbitration contained within a GT&CBT is not discussed solely on the basis of
factual and explicit agreement, but on the basis of the common business prac-
tices of the parties involved and trade customs. Contrary to this, the tendencies
in consumer arbitration are towards a strict understating of the written form.
Additional demands of the form are required, as well as a personal signature
on a separate document which contains the arbitration agreement.
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Resolving disputes by arbitration is considered common practice in
international trade relations, thus a clause on arbitration contained within a
GT&CBT cannot be unexpected and is consequently valid. In cases where one
of the parties is a consumer, national legislatures show a tendency towards
making the clause on arbitration contained within a GT&CBT null and void,
unless it was explicitly brought to the consumer’s attention. Therefore it is
recommended, and by certain national legislatures required, that a consumer
arbitration agreement should be made in a special document which was per-
sonally signed by both parties and which cannot contain any provision other
than those which relate to arbitral proceedings.

The stated differences in legal reasoning on the given topic in trade and
consumer law may bring about different legal applicability of a clause on ar-
bitration contained within a GT&CBT. In the first case (trade), standards are
developing towards the authority of arbitration, while in the later they are de-
veloping towards making such contracts null and void.

While international business sees arbitration as a fair means of resolv-
ing disputes, and even ex aequo et bono arbitration can be agreed upon, legal
dogma often considers arbitration for resolving consumer disputes potentially
or clearly unfair. When discussing trade arbitration, its advantages over nation-
al courts are emphasized, while its applicability in consumer law is discussed
with reticence and reserve, even open negativity, and its risks to the uninformed
consumer are highlighted. In that sense, in consumer protection law the issue
of the clause on arbitration contained within a GT&CBT is put into the context
of protecting the weaker party, interventionism, reasonableness tests, apparent-
ness, or righteousness. This is why it seems like even though basic contractual
relations are in question, international trade law emphasises the importance
of the principle of autonomy of choice and free negotiation, while consumer
protection law notices the limitations of this principle and consequently allows
for corrections or balances to the concluded contract (in any case, to a greater
extent than in trade relations); all of this is reflected in the comprehension of
the validity of a clause on arbitration contained within a GT&CBT.

Besides the different tendencies regarding the same legal issues which
relate to the (written) form and the means of referencing GT&CBTs which con-
tain a clause on arbitration, consumer and trade arbitration raises separate legal
questions. Accordingly, in consumer protection law the clause on arbitration
contained within a GT&CBT is tested from the aspect of an unfair contractual
provision. By contrast, international trade arbitration may raise the question of
competing negotiators regarding GT&CBTs, which cannot be raised, by defi-
nition, when it relates to consumers, as the consumer neither creates nor uses
their own GT&CBT. This is additional confirmation of the conclusion that the
current tendencies regarding clauses on arbitration contained within GT&CBTs
in consumer versus trade arbitration are developing in opposite directions.
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