ITPABO OCUT'YPAIHA

Op Baaoumup YOTTOBU'H
Hay4YHM caBeTHMK VIHCTUTYTa 32 ymopesHo npaBo Beorpap

INCKPUMMNHAILINJA KO OOPEBVBAIbBA
ITPEMUJE OCUT'YPAIbA

Pesume

Kao zosopumo o ouckpumunayuju ko0 oopehusara npemuje ocueypa-
A, 2080pUMO, Npe c6ezd, 0 Y3UMAry y 003Up pasnudumux pUsuKka 6e3aHux 3a
pasnudume nonose, 200UHe Crapocmu, 30pascmeeno cmarve, umo. Jupexmu-
6a Casema 6p. 2004/113/E3 o npumeHu npurHuuna pasHonpasHoz mpemmana
MywKapaua u xema y éesu ca kopuuherem yciyea u npomemom poba ce 00Ho-
cu u Ha ocueypare. Mehymum, oonyka Eeponckoe cyda npasde y cnopy Test-
Achats nonuwmuna je o0pedby unana 5, cmasa 2 nomenyme JJupexkmuse Ko-
jum ce peeynucano ysumarve y 003up pasnuka Ha 0CHO8Y Noaa K00 yCiyea ocuzy-
parba, a noo ycnosom 0a ce npemuje 00pehyjy Ha 0CHO8Y NpeUUsHUX akmyap-
ckux nooamaxa. VMrnaue, oonyxa Test-Achats je dosena 0o nopacma yxkynte ue-
He npouseooa ocueyparba. Mehymum, jow ysex ce y semmama EY ne ocehajy ee-
niuke nocnedute 00Houlerva oée 00yKe. Y pady ce AHAnU3upa numaree 0a i ce
npemuja oopehyje camo nomohy cmamucmuukux U akmyapckux nooamaxa
UnY ce MOpa 800UMU PAUYHA U O efleMeHMUMA Koje MOXeMO OepuHucamu Kao
OUCKPUMUHAMOPCKE.

Kwyune peuu: [upexmuea 2004/113, oonyka Test-Achats, duckpumunayuja,
npemuja, pusux.

I YBog

Bpcra n BemumHa pusmka y ocurypamy onpebyjy Bucuny mpemuje.
Pusuk y ocurypamwy MOXKeMO Be3aTu 3a IIPEIMET OCUTYparba, alu U 3a JIMLE
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KOje ce ocurypasa, OJHOCHO, KOj€ je OCUTYPaHMK WIM OCUrypaHo nuue. Pasmm-
YUTOCT I10/I0BA, TOAVHE CTAPOCTH, 3aHUMAkbE, INYHE CKTIOHOCTH, 3[[PaBCTBEHO
CTame, Kao 1 Apyru (GakTopu Koje Be3yjeMo 3a JIUI, JoBofe o ofpebuBama
HejeTHaKMX IpeMuja Kof BehmHe BpcTa ocurypama. Mopamo pehn fia ¢y Hekn
obmuIy [UCKpUMUHaLje y ofpehnBamy nmpemuje yBek MpUCYTHM, a fia JIUC-
KpVMMHALNjy, u3Mehy ocranor, 1 Ko ocurypama perynuiie npaso EY, xao n
HaIMOHA/IHA 3aKOHOMIaBCTBa. VmakK, fja i ce yBeK pagy O NMCKPUMMHALIV)H,
KaJ ce y3UMajy y 00631p HaBefieHN U APYTU HAaKTOPU KOJ| aKTyapcKor obpavy-
Ha npemuje. CurypHo je ga he mpemmja 3aBUCUTH 1 Off [PYTUX YMHIIALA KOjI
ce He MOTY Be3aTM 3a JIMYHOCT, a/li je CUrypHO fa he ocurypasajyha npymrrsa
yBeK MCTUIATH TToBehaHM pU3NK, aKO ce Pafiyl O OCUTYPAHMKY KOjH je MOIIO0-
JKHUjU OCTBaperby TOT PUSMKA Yy OFHOCY Ha Apyra mnua. a 1 u Kof ocurypa-
Bba MOXKEMO 3aXTeBaT! JIa ce Kao IMpMMAapHU KPUTepujyM Kop oppehnBama
npemuje KOpUCTH Hadesno jegHakocT. OBJie ce He TOBOPYU CaMO O Pas/INIUTO-
CTU 1107I0Ba, Beh 1 0 mojepnHuM (pakTOpMMa Koju ce Be3yjy 3a I0jeiuHe TpyIie
1Ay OKBUPY UCTOT IOJIA.

Kao mro cMo pexnm, AMCKpUMMHaLMja je Be3aHa 3a MHOTE €/IEMEHTE
KOje YMHe OCUTYpalbe, YOIIITe, a HapounTo pusuk. ITonmna puckpummnanyja
je, TeK, jemHa o BPCTa AVCKpMMMHAIMja y 0BOj obmactu. OnpehuBame mpe-
MIje OCUTYypama IpeMa IOJy, aKo HaBelleHo AeduHuimeMo 6e3 aHamm3se efe-
MeHaTa IIpeMuje, IpeAcTaB/ba QUCKPUMUHALM]Y U Ta YMIbEHNIIA je M3as3Baia
mocTa nonemuka u y npasy EY. Hanme, jenan ofy OCHOBHUX NpMHIMIA IIpaBa
EY je nepuckpumuHanuja, OfHOCHO, je[IHAKO IOCTYIathe Y UCTUM VIIA CIIAY-
HUM cutyanujama. Iupextua Caera 6p. 2004/113/E3 o 13.12.2004. ropmHe
O IPUMEHM IPYHIMIIA PaBHOIIPABHOT TPETMaHa MYIIKapala 1 YKeHa y Be3y ca
kopuurhemeM ycryra n mpomeroM poba (mame: [Jupextmsa 2004/113)' mma
OVIPEKTaH YTUIIAj M Ha [e/IaTHOCT ocurypama. Ho, 1. mapra 2011.rogusne, go-
HeTa je ofyryka EBporckor cyzma mpaspe y criopy Test-Achats, koja je moHu-
mtma onpendy Jupexrnse 2004/113 u koja je mpousBesa HU3 IOCTEANIIA IO
yroBope y ocurypamy. Ocum Tora, oBa ofryka he nmatu yruijaja Ha foHOIIe-
e TPOINCA, He CAMO OHUX KOjU PETy/IUINy OCUTypame, Bell, HapounTO, OHUX
koju he perymucatu guckpumuHanujy. Maxo je Iupextnsa 2004/113 oxpenu-
JIa paBHOIIPABHOCT II0JIOBA U KOZ ofpehuBama Ipemuje ocuryparma, HaBefieHa
opnyka Test-Achats je moBena mo Tora fa he ce 1 ja/be 0 IpUMEBMBATI KaoO
KpUTepujyM 3a ofpehuBame cafjp>kiiHe yTOBOpa O OCUTYpamby.

1  Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal
treatment between men and women in the access to and supply of goods and services, Official
Journal of the European Union L 373, 21.12.2004, 37-43.
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IT Ogpenbe upextuse 2004/113 Koje ce npUMemYjy
Ha IO/THY JUCKPUMMHANW)y U ognyka Test-Achats

[TocBernhemo nakwy HajBaxHUjUM oppenbdama [Iupexruse 2004/113
KOje ce OfIHOCE Ha IIOJIHY NMCKPUMMMHALIM}Y Y IOT/Iefy IIpy>Karba yC/Iyra, a IITo
ce OHOCH U Ha ocurypame. [lupextusa 2004/113 yrBphyje okBup 3a cysbujame
MVCKpUMMHALje y nornefy Moryhnocry, usmeby ocrasor, npyxama yciyra, a
pamyu eduKacHe IpUMeHe Hadesa jefHAKOT IIOCTyIama IIpeMa MyIIKapIMa 1
JKeHaMa y ip>KaBaMa WiaHuIama.” Paju ce o AMpeKTHOj AMCKpYMMHALIV)Y, KOja
ce OTHOCY Ha YMIbeHMITY fja OM jeJHO JIMLie IMAIO HEIIOBO/BHUJU CTTAYC Y OJHO-
Cy Ha jpyro nute 36or nonma.’ Iupextnsa 2004/113 ce mpuMemyje Ha CBa NNIIa,
Koja ce 6aBe NpY>KambeM YCIyTra Koje Cy JOCTYIIHe jaBHOCTH, 6e3 003upa ma m
IPUIIA/Ajy jaBHOM WM IIpUBaTHOM cekTopy.* CriopHa ofipefi6a Ha Kojy ce 1 ofi-
HOCM/IA TIOMeHyTa opiyKa Test-Achats’ ofHOCK ce e/leMeHTe M3padyHaBamba
npemuje. Hanme, [Inpextusa 2004/113 feduHmiie fa ce IpuInKoM M3padyHa-
Bama IpeMIja OCUTYpama 1 JaBama Koja ce TMIy YCIyra ocurypama 1 GpuHaH-
Cija, He CMe HM Y jeTHOM yrOBOPY KOji je 3akbydeH mocie 21. memem6pa 2007.
TOZIMHE YIIOTPeONTH 0TI, @ ITO OV OBEJIO IO pas3/MKe y IpeMyjaMa I JaBarbi-
ma. Ca gpyre crpaHe, [JupextuBa 2004/113 gomyiura fa ce MOTy y3eTu y 063up
HojejiHe IIPOIOPLMOHA/IHE pas/MKe y IpeMMjaMa M JaBambliMa, aKo ce IOJ
TpeTypa Kao ofjIydyjyhy eneMeHT Koj IpolLieHe pM3JKa Ha OCHOBY pe/IeBaHT-
HIIX aKTyapCKUX IIOfIaTaka, amy caMo o 21. genem6pa 2007. Onpebyje ce u o6a-
Besa JJp>KaBa Jla IPeNCIINTajy CBOje OJIyKe IIeT O/jiHa HAKOH HaBe/IeHOr aTy-
Ma, Kao U IIOfiHOLIehe n3BenTaja Kommcnjn.®

Haume, unan 5, crap 2 [lupextuse 2004/113, Koju je HajcmopHUjM ca
CTaHOBMUIITA OCUTYPamba, OHOCHO ofpehnBama npemje, y3uma y 063up dnme-
HIIIIe Koje IPeCTaB/bajy OCHOBHE eleMeHTe ofipehnBarma mpemuje 1 yrpaso Te
YMbEeHMIIe KOje IIPOUCTUYY U3 pas/iKa 13Mehy 1omoBa JoBOfie IO pasiuKa u
Kofi 0bpadyHa Ipemuje 1 KOf obpadyHa M3HOCA U3 OCUTypama (CyMe ocurypa-
Ba). Y caMoj ofpen6u nomenyror wiaHa [Jupektuse 2004/113 ce HaBomu u pe-
3epBa, KOja ce OJHOCH Ha y3VIMame Y 003Vp HaBeleHMX UMIbEHNIIA, ali, CaMO
aKo je MO HajBXXHMjU (HPAKTOP KOJ, IIPOIieHe PU3JKA Ha OCHOBY pe/IeBaHTHIX I
IpelM3HUX aKTYapCKMUX U CTaTUCTUYKUX NofaTaka. Jlame, Iupextusa 2004/113

2 Y. 1.

3 Y. 2, Ta4. a).

4 Y 3, cr. 1.

5  Case C-236/09 - Association Belge des Consommateurs Test-Achats ASBL and Others v Conseil

des ministres, 01.03.2011.
6 Y. 5,cr. 2
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oxpebyje ma, ako Ap>kaBe WIaHMIe JO3BO/IE TaKBy MOryhHOCT, o6aBesHe Cy #a
obaBecte Komucujy u a 06e36ee peoBHO NIPUKYIbabe U 00jaB/bMBatbe IIpe-
LVISHMX IIOflaTaka Koju Cy ofyrydyjyhu 3a ynorpe0y 1mosa kao IaBHOT (akropa
oxpebuBama mpemuje. [Jp>xaBe WwiaHMIe Cy, HaBefIeHO, MOIJIE [ja Ofipefie JO Io-
MeHyTOT iaTyMma 21. gerrem6pa 2007. Ho, ako cy TpOLIKOBM OCUTyparba Be3aH!
3a TPYJHONY ¥ MaTepMHCTBO, OHIA He CMe NOoNhM 1o pasimka y HOojefMHaYHUM
IpeMyjaMa ¥ HaKHajlaMa U3 OCUTypama. AKO IOI/IefaMo CTaB 1 MCTOT 4lIaHa,
OHfia 61 cTaB 2 HaBe/lM Kao M3y3eTak Koju ysuma y o63up oppeheHe ocobune
KOje ce II0jaB/byjy KOZ 00a I071a, a Koja ¥IMajy 3Hayaj Ko ofpebuBama mpemuje.
T'oBopehn o HejemHakoM ofipehuBamy IpemMimja, MOpaMoO IOCTABUTY IIUTAbE A
JINL Ce pafiy O AVCKPUMVHALVGY VUIM O PAa3/MINTOM (IVCIIApUTETHOM) YTUIIAjY
HojefuHNUX QakTopa, 0COOMHA, e/leMeHaTa, Koje Pas/MKyjeMo Y 3aBUCHOCTH fid
JIU Ce pajiyl He CaMo O MYILIKAapLUMa U )KeHaMa, Beh 11 0 mIyMa pasmmdnTe cra-
POCTM, pasIMUNTUX 3aHUMAaba, HaulHa >K1BoOTa, nTA. Ho, Mopa ce pehn, na 6u
ozpenba craBa 2 wiaHa 5 [Iupextuse 2004/113 6m1a mpyuxBaT/buBa ca CTAaHOBU-
IITa HeVICKPUMMHATOPCKOT TIOHAIIakha, Kafa Oy I0jedyHY TepMUHN Y Ofpef-
6u 6w gpyraunje neduHUCAHN, OFHOCHO Kaja ce IO/ He O6u meduHICA0 Kao
omnydyjyhu i HajsaxHuju ¢daxrop kop ogpehnBama mpemuje, Beh na je me-
duHMCaHO [ja Ton Kao dakTop caapxxn ofpeheHe ocobuHe (y 3aBUCHOCTM Of
TOTa Jia JIV C€ Pajiut 0 )KeHaMa ¥ MyIIKapLuMa) Koje MOpajy JOBECTHU [0 pasjnKa
y ompebuBamwy npemuje. Mebytnm, unmennna je fa ce npemmja oppehyje Ha
OCHOBY aKTyapCKIX, OfJHOCHO CTaTYCTUYKNX IIOJJATaKa, 1 Ce IOCTaB/ba IINTAmbe
fia 1 611 Kof, 61710 Koje BpCTe OCUTYparba, MOITIM fla OAPEeNVMO HEKY Off efieMe-
HaTa KOjU je JUCKPUMMHATOPCKM, OJHOCHO KOji IOBOIM JO onpebusama pas-
IYNUTE IpEMUJeE.

[Tomenyhemo u oxpen6y Iupextuse 2004/113 koja je mpenBuena Mo-
ryhHocT ma, 360r 06e36eherma MoTmyHe jefHAKOCTY MYyIIKapala M >XeHa, p-
KaBe WIaHMI[e MOTY Ja 3afip>kKe WIM yCBOje IoceOHe Mepe KaKo Ou cIipedne
HEMOBO/bHYjM TI0JI0XAj MIfa 300T I0/1a, OFHOCHO HAaOKHAAWIE MITETY Y TOM

cy4ajy.’

III ITocneguue omnyke Test-Achats

Kao mrto cmo pexnu, EBporicku cyzi npasfie je MOHMIITAO IIOMEHYTY
oppenoy upextuse 2004/113. Cyx je cMaTpao y OfIyLi [a ce TMMe CIpedaBa
MIOCTH3ame IJ/ba jeHAKOT IOCTYyIalkha IpeMa MyLIKapLUMuMa U )KeHaMma y Ofi-
HOCy Ha 0oOpauyH npemuja. CaMyM TUM, WIaH 5, CTaB 2 HUje y CKIafly ca 4ia-

7 Y. 6.
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HoBMMa 21 n 23 [loBe/be 0O OCHOBHMM IIpaBuMa. Y Be€3) Ca TUM, y OJJIyLu je
3aK/bY4YEHO J]a Ce IMPABWIO jeJHAKOCTM MOpa IpUMemUBaTH 6e3 13y3eTKa of
21.12.2012. roguue.® CBe gp>kaBe Cy crpoBesne ofnyKy. HaunonanHa sakoHo-
JlaBCTBA CBUX YWIAHMIA Cy M3MEHEHA Y CK/Ia[y ca OIJTyKOM. A HeKe ipXKaBe Cy
u3Jjase JoflaTHe CMepHMIe Pajiut JIAKIIeT CIpoBohema N3MeHa y 06/1acTit och-
Typama, Kao IITO je To, HIIP., Yy AYCTpUju, T/ie je OpTaH 3a PMHAHCUjCKO TPXKU-
mre (FMA) nocimao cMepHuUIy cBUM ocurypaBajyhuM JpymTBuMa ia ycKiaje
aKkTyapcke Tabmuie. CIMYHO je YIMHNMO ¥ OpPTaH HafIeXaH 3a (UHAHCHjCKe
ycnyre y Benukoj bputanuju (FSA).” Vnaue, fp>kaBe wiaHMIle HICY MMane
npob6emMa ca MPUTOBOPUMa CTpaHaKa y Be3y IPYMeHe Havesla jeJHaKOCTIL. Je-
IVHO je y XOMaHguju IOHEeTa OfiTyKa y aBrycry 2014., y K0joj ce KOHCTaTOBalIo
fla je OCUrypaBay HE3aKOHUTO OVICKPMMMHICAO je[JHY KeHY Ha OCHOBY IIPET-
IIOCTaBKe Jja Kao >keHa Hehe pagutu usmehy 27 u 36 rogune n ga he pagurtu
caMo HemyHO pagHo BpeMe.'’ HaBefieHy ofiTyKy je HOHeNIO HaJJIeXHO Teso 3a
JEHAKOCT, a O HaBEJEHOM je OIYKY JOHEO U XONMaH[ACKM CYJl KOjU je KOHCTa-
TOBAO JIa aKTyapCKe CTaTUCTUKE M MEPUIA Y OJHOCY Ha KYITYPHO OKPY)Kere
U3 KOjeT je TY>Ki/ba HUCY CYIIPOTHE Hayely jeJHaKOCTI.

Opiyka Test-Achats he Tek JoBecTV [0 BeMKNX ITOC/IEAVIIA, 0031POM
fla je TyOMTaK 3Hayaja I0/Ia KaO0 BeoMa BaKHOT (paKTopa pacrofiesie pusuKa
JI0BeO JI0 TOpacTa YKyIHe LleHe IPoM3BoJa ocurypama. Mebytnm, jomr Hema
Ta4YHUX IIOfIaTaKa O [IejCTBY HaBefleHe omIykKe. Pasjor Tome Moxe fia 6yme u
YMIbeHNUI]A ITO je ofnyKy Test-Achats Tpebamo cnposectu mo 21.12.2013. ro-
[IMHE U 1ITO, jOII yBeK, HeMaMo IpellM3He IofjaTKe Be3aHe 3a 0OpavyH IpemMu-
je y3 IpuMeHy HaBefleHMX (aKTopa.

Osa opryka he goBecTn 0 3Ha4ajHUX NMOC/IEANIIA BE3aHNX U 32 OCUTY-
pame xnBoTa. To he ce, HapounTo, BUAETN KOJ, OCUTyparba 3a C/Iy4aj CMpPTH,
KOJ Kora je 1oy 6mo BeoMa 6urtaH ¢akrop, Tako fa he xene mwrahatu n 66%
Behy mpemmjy y offHOCy Ha MylIKaplle. YKUIambeM MojIa Kao (akropa caga ce,
TeK, BpIIN ofpehena puckpumuHanyja, jep he ce caga 6opu pusuny mwiahatu
BIILIIe, KaKo 61 ce ymorumju pusuny mwrahanu mase. IToctaB/mpa ce muTame fa mm

8 D. Schwer, T. Ament, A. Déring, H. Gong, N. Rendle, R. Ionescu, D. Kachakidze, E. Schneider, R.
Toupet, ,Implications of the European Commission guidance on Test-Achats ruling®, Scorln
Form, January 2012, 5, https://www.scor.com/images/stories/pdf/library/scor-inform/scor_inform_
janl2_testachat_en.pdf, npucrym: 07.04.2017.

9  Ussemraj Komucuje EBponckom napnamenty, CapeTy, EBpOIICKOM €KOHOMCKOM M COLMja/THOM
ombopy: Vssemraj o npumenn HdupextuBe Casera 6p. 2004/113/E3 ogm 13.12.2004. roguue o
IpMMeHM IIPMHIMIIA PABHOIIPABHOT TPeTMaHa MyIIKapala i )KeHa Y Be3u ca KopuurhemeM ycryra
U IpoMeToM poba of;, 05.05.2015. (TeKCT Ha XPBATCKOM), 9.

10 Ibid.
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he ce mpuMemuBaTu Heka gpyra Mepuia 3a ogpehnBame pusuka, Kao MTO Cy
pU3MYHa 3aHMMalba, 3/[PAaBCTBEHO CTambe, TOAVHE CTAaPOCTH, HAYMH KUBOTA,
UTH., 063VpOM Ha YNMIbEHMILY 4 je OIIITe IPABUJIO Jja Ce OCUTypame Beher pu-
3uka mwiaha Bume n o6puyTO. HaBefeHa omyka MosKe IOBECTH IO TOTa /I3, Ha
Kpajy, OCUTYpaHMIM J0OUjy Mame, a OCUTypaBa4l Bulle. VIHade, y permoHy cy
Hajyemrha MeIIOBMTA XVBOTHA OCUTYpama, I1a ce He 04eKyjy HapoduTe IIpo-
MeHe, a/my 61 mpo6eMe MOITIM fIa Majy OCUTYPaHUIY Ca CHEeLUPIIHNAM yTO-
BOpUMa 0 ocurypamy. Mopa ce pehn ma ce mon kao ¢pakTop pusuKa KOPUCTH
U KOJI KaCKO OCUTypama KOJ HeKUX ocurypaBaya. KacHuje hemo ce moce6no
OCBPHYTM U Ha yTHIIAj TI0JIa KO eJleMeHTa ofipehuBama mmpemMuje 1 KOJ OCUTY-
pama ayTOOATOBOPHOCTH.

1. ITocnepmue ogmyke Test-Achats y nojegyaum gpxapama EY

Hapemhemo KoHKpeTHe IOC/IeAMile HaBefleHE ONIyKe y IOjefVHUM
np>xaBama EY. Pexim cmo Beh fja je omyka joBerna 1o mopacra YKyIIHe IjeHe
IpOM3BOJA ocurypama. To ce ogHOCK Ha moBehame MojeINHNX jeJHOKPaTHUX
TPOLIKOBa KOJI OCUTypaBaya y Be3M Ca M3pa/loM YHUBEP3aJTHMX aKTyapCKMUX
Tab/MIa 1 HOBOT ofpehuBama mpemmja Koje Tpeba Jja OBELy KO OCTBapMBa-
ba pojHe HeyTpalmHOCTU. Tu TpomkosBu cy HOp., y lllnanuju 14 mmamona
eBpa, 3aTuM y Xomauauju 7,7 MunmnoHa espa, uth.'' 3atum, y lllnanuju cy yse-
JleH) HOBM IIPOM3BOJM OCUTYpara caMo 3a JKeHe, Kao IITO je HIIp., Kpaba Ta-
IIHY YHYTap BO3WIA M1 IoceOHa IOMON Tpy#HuUIIaMa y CIIy4ajy 3/;paBCTBe-
HUX npobyieMa TOKOM Boxkwe.'? [lejcTBO yBobhemwa Hauerna jefHaKOCTM Ha Of-
pebuBame BuCHMHe IIpeMije OCUTYpama je, Y HeKUM Jp>KaBaMa, 6110 6e3Hada-
jan. ITopacne cy npemuje 3a >keHe, a CMamWIe 3a MyLIKaplie 3a ofipehena ocu-
rypama, u3Mehy ocrammx, 1 3a ocurypame MOTOpHUX Bo3mia. Ilo mopganyma
ocurypasajyher gpymrsa Insurance Sweden npemmja 3a oCUryparme MOTOPHIX
BO3WJIA, aKO Cy ocurypaHuiy Mnabe >xeHe, 6una je oko 10 % ckymma, a ako ¢y
ocurypanuiy 6vay Miaahy Mynikapuy npeMuja je 6una y MCToM U3HOCY IIpo-
IIeHTa Maiba, MAKO Cy OHY YY9eCHUIM y Bulle caobpahajHux Hesropa. Y Vramm-
ju cy op jyma 2012. mo janyapa 2013. roguHe, CIIpoBefleHa UCTpaXkiBatba Koja
Cy TIOKasaja Jia Cy Ipemje, ako Cy OCUTYpaHMIIM >KeHe CpefiibIIX TOA1Ha, Oute
ckymbe 3% of ImpemMuja, aKo Cy OCUTYpPaHULM MYIIKapuy UCTux roguHa. IIpe
neueMbpa 2012., >xeHe cy mahane 3a 18% Mamwy IpeMujy of MyLIKapana 3a
OCHUTypame BO3JIa, a HAKOH TOT Mecella, mosehame npeMuja 3a xxere o 18%
OITOBAPAJIO je CMamely Ipemuja 3a Mymkapue of 10%, Kox ppyrux npons-

11  MUssemrraj, 10.
12 Ussemrraj, 11.
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BOJIa OCUTYpamba JOLLIO je [0 IopacTa IpeMuje 3a MyLIKaplie ¥ CMarbema 3a
xeHe."” Vlako ce 13 0OBMX IIOfIaTaKa MO>Ke 3aK/bYYNUTH Ja IIOCTOjU HEje[THAKOCT,
YKYITHO JIejCTBO Ha TP>KMIITE OCUTypara OU/IOo je OTpaHNYeHo.

VlHave, ocHoBHA cBpxa [Jupextuse 2004/113 ce cacrojana y jefJHaKOM
IpMMebIBaKkY YCI0Ba OCUTYpama Ha o6a mona. buso je ouekusano jja he 6u-
i noBehaHe mpemuje Koj OCUTypamba ayTOOATOBOPHOCTH Y )KMUBOTHOT OCUTY-
pama, aKo Cy >KeHe OCUTIYpaHMIV, OFHOCHO, fa he 3a Mmymkapue 6utn Behe
IpeMije KOJ IIPMBAaTHOT 3APaBCTBEHOT OCUTYypama. PasMuIbao ce 1 o ycBa-
jamy HoBe JIMpeKTuBe Koja Ou ce mpuaaroguaa cueudnIHoCcTIMA y 067acTh
ocurypama 1 y 6aHKapckoM cekTopy. OBaKo, IIOCTOjy Be/IMKa OMacHOCT fia he
OCTa/I!l OCUTYpaHMIM, Ha KOje ce He OJHOCe HaBefjeHe ofipefibe, MPaKTUIHO
MOpATH fia TOKPUjy MUHYC Kof| HartaTe mpemuja.'* ITojequan ayropu cMarpa-
jy ma y Benukoj bpuranuju ocurypasaun Buie Hehe mohm na oppebyjy Hinke
IpeMMje aKo ce pajiut 0 )KeHaMa BO3adMMa, Kao HM Jia Aajy Behe mpuxoze meH-
3noHepuMa MymKapiuma. [Iporemyje ce ga he MyImkapuy neHsnoHepu U3ry-
6uty u 10.000 pyHTM rofuIIbe HAa MMe NIeH3yje, a ia he skeHe Bo3aun mraha-
™ 1 40% Behy npemujy 3a ocurypame ayrooproopaocti.”” Ilpouemyje ce fa
Cy ¥ KIMjeHTH KOf] )KMBOTHOT OCHUTypama rnorohenn oBum npomenama. Hau-
Me, >xeHe he mmahatu Behy npemujy 3a 23%, a mymkapun 3% Mame. Yapyxe-
e OpUTAHCKMX OCUTypaBaya cMarpa Aa he Tpkuiure ocurypama QyHKINO-
HIICAaTV Ha KOHKYPEHTAH HaulH U [iajbe, a Kafl je y IUTamby OCUTypame ayTOOo -
ropopHocTty fohu he mo Benukor mopacra Tpomkosa.'* HaBemeHo rosopu fa
he reper omnyke Test-Achats HajBuIIIe TOTOAUT >K€He KaO OCUIypaHUKE KOJ,
OCHUTYpama ayTOOAroBOpHOCTH. To ce HAPOUMTO OFHOCK Ha M/Iafie KeHe Bo3a-
ge Koje he mnahatu Behy npemujy 3a gax 600 ¢pyntn. Ca gpyre cTpaHe, Koj
ocurypama Ipuxofia uim Koj mokpuha y ciydajy temike 6omectu, Koje je pa-
HIje 6110 CKyIUbe 3a XeHe, cafa he mymkapuu mrahartu 50% Buire Hero pa-
Huje. Ko ocurypama npuxopna npegsuba ce kof Hekux ocurypasajyhux npy-
mTaBa nosehame mpemije 3a MylIkapliie ocurypanuke 3a 20 1o 25%, a 3a xe-
He he mpemuja mactu 3a 28%." OHo mTO MOpamMo pehm fa jemHaKocT Huje
yHarpen 1o6pa, OFHOCHO, a AUCKPUMIHALN]A, Tj. paslIuKoBame Kof ofpebn-
Bamba IIpeMIja OCUTyparba Hfje YHaIpey joure. '

13 Ibid.

14 M. Ilerposuh, ,ITon (kn)je pakrop y akTyapckoj ananusu®, Toxosu ocuzypatva, 6p. 3/2013, 28

15 M. Ilerposuh, 29.

16 Ibid.

17 M. Ilerposuh, 31.

18 J. Gaulding, ,Race Sex and Genetic Discrimination in Insurance: What's Fair®, Cornell Law
Review, vol. 80, issue 6, September 1995, 1647.
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2. Havenra eBpOIICKOT YTOBOPHOT IIPaBa OCUTypamba M MpUMeHa
Oupextuse 2004/113

Y okBupy EV cy 3a jenuHCTBeHO QyHKIMOHNCabe TP)XXMIITA OCUTYpa-
ba BeoMa 6uTHa Havena eBpoIcKOr yrOBOPHOT IIpaBa OCUTypama Koja MMajy
3a Wb Ja ce YHUPUIMPAjy mpaBuia y oBoj obnactu. Cagpxnnaa Haverna je y
ckagy ca ogpendama [Iupextue 2004/113 o 3abpaHy IO/THE AUCKPUMIHAIN-
je y ocurypamy. Hauena He mpepncraBpajy Kogu@uKanyjy yroBOpHOT IpaBa
OCHUTYpama, aji je BIXO0Ba yJIoTa BelMKa Y YCIOCTaB/balby OCHOBE 3a CITOOO-
HO QYHKIMOHMCame TPXXIIITa ocurypama y EY. Hauena ce npumemyjy Ha cBa
IpMBaTHA U y3ajaMHA OCUTYpPamba, a/li CaMo OHJla Kajia CTpaHKe y YyTOBOPY O
OCUTYpamy U3PUUUTO YTOBOpe BUXOBY IpuMeHy. Hadema ce He mpumemyjy
Ha peocurypame.”” Ilo ogpenbama Hauerna, ynmorpeba mnona xao ¢akropa Kox
obpadyHa IpeMMja OCUTypama U M3HOCA U3 OCUIypama He CMe JIOBECTU [0
pasnuKa y IojeaVHaYHYM IIpeMujaMa U M3HOCUMA M3 OCUTYpamba, OCUM aKO
oCHUTypaBady He JJOKaXKe JIa Ce Te pas/IMKe 3aCHNBaAjy Ha TAYHNMM aKTyapCKUM U
CTATMCTUYKMM nofianiuMa.” Vmak, ako yroBop 0 OCUTypamy cafip>xu ofpebe-
He elleMeHTe AVICKpMMUHanuje, oH he m pmase obaBe3yBaTy obe yroBOpHE
CTpaHe, a/li Ie0 YTOBOpa y KOMe Cy IIPUCYTHM HaBeJleH! efeMeHTH, Hehe 6utn
npaBHO obaBesyjyhu 3a ocurypanuka. ITo HaBezenoj onpen6u Hauerna, ocury-
paHMK MMa IIPaBo Ia pacKMHe yroBop.!

IV Ytunaj omnyke Test-Achats Ha Tp>Kumite
ocurypama y XpBaTcKoj

[Tomenyhemo npumeny omnyke Test-Achats y XpBarckoj, umajyhu y
BUJLY Jla ce pajgy O Ap>KaBM Koja je Hajmmabu wiaH EY u koja je mopana fa
YK/by4IM HaBefleHe ofpende y Beh moctojehe 3akoHOaBCTBO Koje je perynuca-
JI0 OCUTYpambe, MMajyhu y BULY ¥ YTOBOpe O OCUIYpamy KOji Cy 3aK/bydeHU
npe ynacka Xpsarcke y EY. Hasenena ognyka Test-Achats n npumena [lupex-
tuBe 2004/113 yrunanu cy u Ha 3aKoHOfaBCTBO Pemy6nuke XpBaTcke Koja je
npuwbeHa y EY 1. jyna 2013. Ynpaso je Taj gaTym 6110 6uTaH KOJ YK/byderma
oppen6u Tupextuse 2004/113, mTo je JOBEIO JO JBOjAKOT PEry/ycama yro-
BOpa 0 ocurypamy. IIpegcraBuhemo penrerma y XpBaTCKOM 3aKOHOZIaBCTBY KO-
ja cy meduHucaHa HakoH cTymama XpBarcke y EY, kao 1 HakoH cTymama Ha

19 K. IIpumopar, ,Eyporncku mpuHuunu ymopabe crmona kao unMOeHMKa pusuka y oppehuamy
BICMHE IIpeMije OCUTypama M HaKHaja U3 ocurypama“, 300pHMK pafioBa ,AKmyenHocmu
epahanckoz u mpeosauxoz 3aKkoHodascmea u npasue npaxce”, 6p. 12, Mocrap 2014, 375.

20 Yman 1:207, ct. 1. Hauesa.

21 K. IIpumopars (2014), 376.
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CHary HOBOT' 3aKOHa 0 ocurypamy XpBaTcke 1. jaHayapa 2016. 3akoH 0 ocu-
rypawy Pemyonnke XpBarcke u3 2013. (13MeHe U OIyHe),” YK/BY4MO je pe-
meme wiaHa 5 [Jupextnuse 2004/113. OBum 3akoHOM je mpenBubeHo fa ocu-
rypaBajyha ApymrBa MOTY, KOJ 3aK/bydela YrOBOpa O OCUTYPHY JXMBOTA,
OCHUTYpama Off He3rofie U 3[PaBCTBEHOT OCUTYPalba, [ja Y3My Y 003Mp IO Kao
KPUTEPUjyM Koj oOpadyHa IpeMuje M CyMe OCUIypama Ha TPYIIHOj OCHOBH,
aKo TO He JOBOJM JI0 pa3/IMKOBamba Ha MOje T HAYHOM HMBOY. MehyTnm, y mc-
TOj ofpendu je perymucaHo aa he ce Ko yroBopa Koju cy 3ak/pydenu npe 1. jy-
ma 2013. 103BONMUTH Pa3IMKOBAabE 110 TMYHMM OKOTHOCTMMA BE3AHMM 3a I107I
U Ha M0jelTHAYHOM HMBOY. 3HAa4M JIa XpPBAaTCKO 3aKOHOMIABCTBO HMj€ Y ITOTIIY-
HOCTY IIPeHesIo pelierbe 13 wiaHa 5 ct. 1 Iupextuse 2004/113, 063upom fia ce
OHO OJJHOCK Ha yTOBOpe 3aK/bydeHe HakoH 21.12.2007.* VIcTo Tako, oBuM 3a-
KOHOM je IIpomnycaHa 1 obaBe3a opraHa Koju BpILIY Haa30p y obmactu puHaH-
cyjckux yenyra (XAH®A - Xparcka areHIjyja 3a Haa3op (pMHAHINjCKUX
yCIyTa) fa feTa/bHMje IPaBIIHMKOM PeTy/uile Ha4lH IpUMeHe HaBefleHe Of-
penbe. XAH®A je nonena I[IpaBuiHuK o geTa/bHUM IIpaBUIMMa M KPUTEPU)y-
MIMa IOIUTOBAaka IMYHMX OKOJHOCTY I107Ia KOjM Ce PETY/ININY IIpaBua Koja
ozpebyjy Ha Koju HauMH IIOJI MOXKe YTUIIATM Ha 0OpadyH IpeMMuje ¥ M3HOCa
ocurypama.” 1o ogpenbdama [TpaBuiHmKka, ocurypasajyha gpyursa Mmopajy fa
ox 1. jyma 2013. roguHe omoryhe jeHaK TpeTMaH I0/IOBA Y Be3u ca fiedyHuca-
HEM elleMeHaTa KOJ| HaBefIeHMX BPCTa OCUTypama. 10 ce OIHOCU 1 Ha yTOBOpe
KOjU Cy 3aK/by4eH) NPBU IYT HaKOH 1. jyma 2013. roguHe, Kao 1 Ha yroBope
KOjU Cy 3aK/by4€HU Y IM/bY NPOAY>KEHa YTOBOPA O OCUTYpamby KOjU Cy 3aK/by-
JeH) Ipe HaBefleHoT faTyma. IlpasunHuk npensuba u fa ocurypasajyha apy-
IITBA MOTY y3€TM y 003Mp JMYHE KapaKTepMUCTMKe IOlIa Koj oOpadyHa Tex-
HIYKUX pe3epBU U 3a yHYTpalllme ofpehuBame IleHe ocurypama, 3aTUM 3a
yIpaB/balbe pU3MIMMA KOjMa je M37I0KEeHO APYIITBO, 3a ofpehuBame IjeHe
peocurypama, uTx. Vicro taxo, IIpaBwHuk npensuba na je $o3Bo/beHO pasim-
KOBalbe Ha II0jelUHAYHOM HIMBOY, aKO je ocurypasajyhe ApyurBo yseno y o6-
31p IMYHE KapaKTepUCTUKe oA y cnefiehnM curyanyjama:*® 1. ako ce pagm o
YTOBOpVIMa O OCUTYparby KOjU Ce He Memajy, OHOCHO OCTajy MCTH, Kao U Ipe
npucrynamwa Xpsarcke EY; 2. ako ce pagu 0 yroBopuma Koju Cy ayTOMaTCKI

22 3akoH o ocurypamy Penry6muke Xparcke, Hapooue Hosune, 6p. 30/15

23 3akoH o ocurypamy Pemy6nuke XpBatcke, Hapoowe nosute, 6p. 151/05, 87/08, 82/09 u 54/13.

24 K. Ilpumoparn, ,AKTyaqHa NUTama yCIjelIHOCTM MMIIeMeHTupama Jlupextuse 2004/113/E3 u
nposenbe omnyke Test-Achats y eypomckum mpaBHUM cycraBuMa“, 360pHMK pasoBa ,/Janu
xpseamckoe ocueyparwa 2015.“, 3arpe6 2015, 24.

25  Ibid.

26  UYnan 4 IlpaBunauka XAHOA.

371



7-9/2017. Braagumup HYonosuh (ctp. 363-377)

HpORYyXeHM, jep Jo ofpeheHOTr aTyMa HUje JOCTaB/beHO ObaBelITene O IIpe-
CTaHKY YroBOpa; 3. aKO Ce pajy O yrOBOpMMa, KOJ Kojux ocurypasajyhe npy-
IITBO, 6€3 CarlacHOCTU yroBapaya OCUTYpama, MMa IpaBo fla IPUIaroAy 110-
jenViHe elleMeHTe YroBOpa O OCUTIYparby Ha OCHOBY YC/IOBa OCUTyparba U Off-
penbu yroBopa 3ak/pydeHux mpe 1. jyma 2013. roguHe, Kao M aKo ce paju o
yroBopuMa 3akbydyeHux mpe 1. jyma 2013. ropmne, KOJ KOjuUX JPYLITBO MMa
IpaBo /la YYMHU HaBeJIeHO Ha OCHOBY ofpenada [pyrux 3aKoHa KOju ce MpHu-
MemYjy Ha IOjeiHY YTOBOP O ocurypamy. To ce ofHOCHU Ha cy4ajeBe Hellsla-
hamwa mpemuje, HeTaYHOCTM HOJATaKa IO 4era je JOLUIO ycien 00jeKTMBHUX
OKOJIHOCTMU, IIPOMEHE 3aHMMalba, UTH.; 4. AKO Ce pajgyu O YTOBOpMMa KOJI KOjUX
yroBapay OCUTyparba, OCUTYPAaHUK M/IY HEKO APYTO JIAIIE MMajy IIPaBo Jja 3aX-
TeBajy jefHOCTpaHO Kopuirheme mpaBa Koja cy 61a fepyHNICaHa y YTOBOPY O
OCHUTypamy 3aK/byuyeHoM mpe 1. jyna 2013. rogune, a mTo omoryhasa yrosapa-
Ibe JIOITYHCKOT OCUTYparba, IIPOMEHY Tpajaiba YTOBOPa O OCUTYpalby, IIPOMEHY
IIpeMije OCUTypara WIN M3HOCA U3 OCUTYParba, Kao ¥ YIUIaTy HNOJATHE IIpe-
MUje; U 5. aKO Ce pajgyu O YyTOBOPMMA KOji Cy IIPEHEeCEHM Ca je[HOr Ha JIPYTo
ocurypaBajyhe gpymrBo, ¢ TUM Jja ce Hije IPOMEHMO BUXOB CTaTyC.”’

IlITo ce T4e HOBOT 3aKOHa O ocurypamwy Penybmuke XpBaTcke, OH He
npensuba HUIITa HOBO Y OZHOCY Ha OHO IITO cMO HaBenu. CaapykaHa je of-
penba o jeZHAKOCTH I0/IOBA KOJ 0OpadyHa IpeMiuje M M3HOCa M3 OCUTYpamba,
Kao 1 ofpenda Koja ce OFHOCK Ha 3a0paHy pas3MKOBamba yTOBOPa O OCUTYpa-
1Y Ha [I0jeMHaYHOM HMBOY. VIcTo Tako, npenBubeHa je MoryhHocT fa ocnry-
paBajyha gpymTsa MOTry y3eTu y 063up KpUTepUjyM pasaMKoBamba 3a yTOBOpe
3ak/pyueHe mpe 1. jynma 2013. rogune.”® VHTepecaHTHa je meduHUIMja KpUTe-
pujyMa pasnukoBama I1ona. Haume, KOpuCTH ce TEPMUH JMYHE KapaKTepy-
CTHKe TI0JIa, LITO MO>Ke JOBECTH [0 TyMadema Ja ce UIaK MOTY y3eT! y 0631p
onpebene pasnuke koje Tpeba mocMaTpaT Koj oba 1oja, a Koje ce TM4y 3aHu-
Mama, TMYHUX CKIOHOCTY, HaulMHa )XXMBOTA, rofguHa, nth. Kag roBopumo o
y3UMamy y 003Mp pas3/IMKoBama M0JI0Ba KOJ| yTOBOPa KOjy ce 3aK/by4eH! IIpe
1. jyna 2013. rogune, Mopamo pehm fa je u oBJje pUCYTHA JUCKPUMMHALN]A,
He CaMO y OIHOCY Ha MyIIKaplie 1 >KeHe I0jeflIHavyHo, Beh 1 y ofHOCy Ha /-
I1a KOja Cy 3aK/by4I/Ia YTOBOPE O OCUTYpamby IIpe ¥ HAaKOH HaBeJeHOT JaTyMa.
Ocum Tora, Benmuku 6poj nsyseraka Koju cy perymicanu y [IpaBunHuky Hap-
3opHor oprana XAH®A, rosopu ga he ocurypasajyha gpymrsa Hamasutu pe-
mema Koja he ysetu y 063up HaBefieHe pasnuke u fa ogiayka Test-Achats nehe

27 K. Ilpumopar (2015), 25.
28 K. IIpumoparg (2015), 25-26.
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Tako 6p30 m3azBatyu Behe morpece Kop ocurypasajyhux gpymrasa Koja ce 6a-
Be OCHUTypameM XMBoTa. Vmak, To He 3HauM #a fo oppeheHux npomena Hehe
nohu. Munusemwa cMo ja Tpeda moce6HO NOCMaTpaTy HaBeleHY OJJIYKY U Of-
penbe Tupextuse 2004/113 kop ocurypama of He3roje, a IoceOHO KOJI 3pas-
CTBEHOT OCUTYpamba.

V Y6naxxaBamwe nocneguna ogryke Test-Achats

ITocTaB/ba ce mMTabe LITA OCUTYpaBajyha fpymiTBa MOry Aa ypage 1o
nuTamy yb/akaBama MocIefuIa npumeHe ogayke Test-Achats, kao u 1o -
Tamy IOIITOBalba je[JHAKOCTY II0/I0BA 1 INUTAakY MPUCYCTBA MOje[iHUX elle-
MeHaTa KOjy ce TUYy Pas/IMIUTOCTH TI0JI0BA, a KOjii MOTY yTUL[aT! Ha ofpehn-
Bame IIpeMije ocurypama. IlocToje pasmmunre mpemntosu Koju ce ofHoce, U3-
Mmeby ocranor, Ha kopuirhemwe oja Kao ¢pakTopa Koy oljeHe pU3MKa ca CTaHO-
BUILTA OCUTYpaBaya, a pafiy obpadyyHa TEXHNYKUX pe3epBu.” 3aTVM, jejaH Of
npepjiora je u ofpebuBame eHe peocurypama. OcuM TOra, Tpeda KOpUCTUTI
U 3[JpaBCTBEHO CTae OCUTYPAHMKA WIK y3eTU Y 063up Apyre ¢pakTope pusn-
Ka KOjJ1 ce TU4y HojeanHIa 6e3 0631pa Ha mberos o>

Pasnmuuute BpcTe ocurypama Cy BesaHe 3a pasmuunre pusuke. Huje
VICTM PU3MK KOJ| OCUTYpama Ofi OATOBOPHOCTM BJIACHMKA MOTOPHUX BO3M/IA
npema TpehuM muIMa 1 KO OCUrypama of Imocieanna HecpehHor crydaja.
Huje nctu pusuxk, ako ce 3ak/bydyje >KMBOTHO OCUTypambe IMIja Koje uMa IIpe-
Ko 70 rofiMHa XMBOTA 1 aKO Ce 3aK/bydyje KOJIeKTMBHO OCUTypaibe PafHUKaA ¥
jemHOM mpepnysehy. Y Besu ca TuM, pasmmkyjeMo CyOjeKTMBHe M 00jeKTHBHe
pusyke. O6jeKTUBHY PU3NIY Ce OCTBAPYjy 6e3 yTuliaja Y0BeKOBe BO/be, OJHO-
CHO, OBJie ce, u3MeDhy ocranor, pagu u o Karactpodanuum mrerama. Ca gpyre
CTpaHe, Cy0jeKTUBHY PU3UIY TOBOPE O TOME, Jja je YOBEeK YTHUIIA0 Ha OCTBape-
e ocurypasor ciaydaja. Ho, Mopamo pehu ma, ako je cy0jeKTMBHU eleMeHT
CyBUllle M3paKeH, OCUrypaBad he ofgOUTH Ja IUIaTM IUTETY, OZHOCHO CyMY
ocurypama. Ay, Takohe, MOpaMo UMaTy y BUAY, [ia, OBJie, MOPAaMO Pas/INKoO-
BaTU pas3IM4NMTe BPCTe YTUIdja YOBEKAa Ha HACTAaHAK oOaBe3e OCUIypaBava.
Cy6jexTuBHY U 00jeKTVBHY PU3NILIY CY, Y ofpeheHNM cutyanmjama, 3ajegHud-
K IPUCYTHM Y OCTBapewy ofpehennx pusuka.”! Cneneha mogena pusuka, ko-
ja 611 Hac OBJie MHTEPECOBaa, jecTe IOJie/a Ha OIILITe U NOjeMHauYHe PUSNKe.

29 Tlopyke ca XIII ropuiumer caBeToBama YJApyXema 3a IpaBo ocurypamwa Cpouje ,l13asoBu
ycknabuBamwa mpaBa ocurypama Cpbuje ca esporcku (EY) mpaBom ocurypama®, 20-22. ampun
2012, 87, http://www.srbija-aida.org/files/ Tekstovi2012/Porukel3.pdf, mpucrym: 06.04.2017.

30  Ibid.

31 H. >KapKOBI/Ih, Exonomuka ocuzyparva, beorpan, 2008, 48
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OmiuTty pu3anIy MOTY IOTOAMTY Bullle 06jeKaTa, HIIP., BUIIe ObjeKaTa y gpixa-
Bu. [Ipumep 3a To cy mpupopne Henoroge. Ca ipyre cTpaHe, OjeJUHAYHI PU-
3uny norabajy mojepyna muua iy objexre. [TojenHayHNM pUsUIIMIMA je JTaK-
IIe yIpaB/baTi,>> almu ce O CBAKOM II0jeIMHAYHOM PU3MKY MOpa MOCe6HO BO-
[UTU pavyyHa, OJHOCHO, CBAKYM PU3UK OBE BPCTe MOPa II0jeMHAYHO Jja Ce I10-
cMarpa. YIpaBo Cy6jeKTMBHM PM3MIM Ha KOje YOBEK MOXKe [ja yTude, Kao 1
HOjelNHAYHN PU3MLIY KOjJ MOTY OMTH ClIeliupIYHM 32 CBAKO JINIIe, OOjallba-
Bajy efleMeHTe Koje MO>KeMo JiedMHMCATY M JVCKPYMIHATOPCKNUM Yy onpehn-
Balby IIpEMIje OCUTYpalba.

Beoma je Ba)KHO Ta4HO IIPOLICHNUTY PU3MK. 3a HaBEJIeHO Cy HaM IIO-
TpeOHM M BanMEHU TOfALM Koje NMPMKYIUbajy M ocurypasajyha mpymiTsa u
Ipyre MHCTUTYLM]e. 3ajenHaky ogbop EBponcknux HapzopHux oprana (ESAs)
je 19. nenem6pa 2016. rogyuHe 06jaBMO JOKYMEHT KOj/ ce OFHOCK Ha T3B. Be-
JIMKe TTOJjaTKe KOjyi CTBApajy CUCTeM MPUKYI/balba Be/IMKOT Opoja moaTaka ca
mwbeM npepsubamwa Oynyhux porahaja. Mehytum, mopa ce pehn ga je curyp-
HO J1a TaKBJ IIOJALY YTUYY U Ha AUCKPVUMUHALM]Y KOPMCHMKA BUIIET Ipolie-
HEHOT pU3MKa Off CTpaHe OCUIypaBadya, MaKo, ca Apyre CTpaHe, JOIPUHOCE
npunarohamwy morpebama KOpPUCHMKA (OCUTYpaHMKA) ¥ IepCOHAMM3aLyju
yCIIyTa Koje ce Ipy>XKajy off CTpaHe ocurypasada.’

VI JuckpuMmnHanuja Koj OCUTypamba ayTOATOBOPHOCTH

Opnpebenn o6y gUCKpUMUHALMje TOCTOje M KOJ OCUTyparba ayTo-
oprosopHocty. Hamme, mpemuja Kop oBe BpCTe ocurypama ce oppebyje Ha
OCHOBY CTaTMCTMYKNX IIOKa3aTe/ba Y Be3V ca MMOTEHLMjaTHOM BepoBaTHOhOM
HacTaHKa caoOpahajHux Hesrofa (OCUTypaHUX ClTydajeBa), TeKMHOM Te He3ro-
Jie, y4eCHUIIMMA Y He3roau (TZe ce MIC/IM Ha HhUXOB I0JI, TOMHE, OIILITE CIIO-
COOHOCTY, BO3a4YKM CTaX, UTH), Ka0 U Ca IPYTUM eJleMeHTMMa KOju Cy OUTHU
3a aKTyapcko oppebuBame mpemmje. YIpaBo HaBeleHM elleMEHTU Tpeba fia
HaM OZIrOBOpe Ha INTame fa I ofpeheHe rpyme ocurypanmka tpeba fa rare
Behy npemujy wm He. Ykomuko Behy npemujy mraha Bpo Miafo mim Bpiio
CTapo /nIe, TO He 3Ha4M Jja IIOCTOjU U JUCKPUMMHALMja.

O AMCKpMMUMHALMjU KOJ, OCUTypara ayTOOATOBOPHOCTY Ce YecTO To-
Bopu y CAJl u Kanagn. OcHoBHu ¢akropu pusuka y CAJl cy, Kox oBe BpcTe
OCHUTypama, CTapoCT, IO, OpayHO CTame, cBpxXa Kopuirhema ayroMobmia,

32 H.Xapxkosuh, 49.
33  Europska nadzorna tijela pokrenula raspravu o Velikim podacima, www.osiguranje.hr, 25.12.2016,
npucryn: 07.04.2017.
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yCIIex y LIKOJIM, Kao ¥ TepUTOpHja Ha KOjoj ce yroTpeb/paBa ayToMoom. A ce-
KyH/IapHU QaKTOpy pusuKa cy 6poj OCUTypaHMX ayTOMOOWIa, TUII ayTOMOOu-
7a, BO3a4KM I0CHje, Kao 1 Jocafjalliibe ITOHAIIambe OCUTypaHNKa. >

Y CAJl, reHepanHO ITOCMaTpaHo, ocUIypaBauy Hamaahyjy skeHama Bo-
3a4yMa Mame IIpeMije Hero MyIIKapIyMa, ajlii ce Ta pas/inKa cMamyje 1moced-
HO Kofi Miabhux Bo3aya. Y mpeTXogHOM HepHofy Cy KeHe Bo3auu uMaiu Behy
cromy caobpahajHux He3rofa, anm Cy 3aToO BO3a4yy MYMIKApIV Y4eCTBOBAIN Y
BeheM mporneHTy caobpahajHux He3rofa y KojuMa je HeKo IOIMHYo.”

Kop opmpebuBama npemuje ocurypama ayTOOATOBOPHOCTHU CaMoO jefiaH
¢dakTOp MOXe Jja HoBefie 0 3Ha4yajHe mpoMeHe. Hanme, y CA]l 6u, Ha npu-
Mep, ycIex y mkomy Maaher Bo3aya 3Ha4ajHO yTUIIA0 HA BUCUHY Ipemuje. V
IPYTM eleMeHTU O JoBelM [0 3Ha4yajHe IpoMeHe KoeduiujeHTa obpadyHa
pemuje, Kao IITO Cy BO3aYKM JOCHje, KapaKTepUCTUKe BO3MIa, uTyh. > Bugnmo
fia cy eneMeHTH ofipehuBama mpeMuje KOf ocUrypama ayTOOATOBOPHOCTH Be-
3aHI U 33 CaM )XMBOT OCUTYPaHUKA, IeTOBe CKJIOHOCTY, HA4MH )XMBOTA, UT.

VII 3akpyyak

Py3nk He MOXXeMO ITOCMATpaTH, CaMo, ca CTAHOBMIITA Oflp>KaBamba J0-
BOJBHIIX CPeJICTaBa 3a II0C/IOBambe ocurypasajyher gpymrsa u o6e3behema ns-
BpllaBama oOaBe3a Of CTpaHe TOT ApPyWITBa. PU3MK je ClIOXeH IojaM, Koju
3aXTeBa aHA/M3Y Y CBAKOM KOHKPETHOM CIy4ajy, Kao U KOJi CBaKe BpCTe 1 00-
nmKa ocurypama. Off pusuKa 3aBMCY U BUCMHA IIpeMuje, Kao 1 ofipehusame
pesepBu y ocurypasajyhem ppymTsy. Jlobpa mpolieHa pusyKa je OCHOBHM
yCI0B 3a 1o6po (yHKIMOHNCame ocurypama. Konrpona pusuka he ce ycrme-
ITHO CIIPOBECTY, aKO ce u3abepe HauMH Koju he goBecTu o edukacHor ympa-
B/balba TMM PU3MKOM. [JMCKpMMIHAIIMjOM OCUTYpaHUKA He CMe ce yOmajkaBa-
™ pusuk. MebhyTum, mocrasspa ce nnTame 1ITa je JUCKPYMIHAIINjA KOJ, Ofpe-
buBama npemmje ocurypama. [la i ce oHa Besyje caMo 3a IIOJI WIN U 3a TI0je-
IIMHe KapaKTepUCTUKe Koje Cy Be3aHe caMo 3a jeflaH MM JAPYTH IO, HITO, ¥
CBAaKOM CJIy4ajy, Tpeba y3eTn y 063up, 0031poM Ja ce Tajja pafiy ¥ O pa3inyu-
TVUM PU3MLIUIMA.

34 J. Kouosuh, Ypasmame akTyapckuM pusuiiima npu hopmupamwy tapuda y OCUIypamy, IpeseH-
Tanuja, 28. CUMIT031jyM O ONepalOHMM MCTpakuBamuMa, EKkoHOMCKM (’paKynTeT beorpap, 2011,
cn. 8.

35 R. L. Brown, D. Charters, S. Gunz, N. Haddow, ,,Actuarial Equity or Unfair Discrimination?*,
Contingencies, September-October 2007, 38-39.

36 J.Kouosuh, cm. 8.
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Ocwurypasajyha apymTsa ce MOTy, Ha pa3IM4yUTe HAuMHe, IPVUIATONN-
T HaBefileHMM 3axTeBuMa. Kopumihemwe moma xao daxropa 3a oxgpehupame
IpeMije ce MOXKe KOPUCTUTI KOJ| MHTepHe OlieHe PYU3MKa, OFHOCHO KOJI 06pa-
YyHa TEXHUYKNUX pe3epB. 3aTuM, IO Tpeba y3eTn y 063up u Kop ofpebusa-
ba IpeMIje 32 PeoCUTryparbe, aKo TO He JIOBOJM [0 Pa3/IuKa Ha MOjelNHaYHOM
HuBoy. HapaBHo, moryhe je kpenparu u HoBe IIpOM3BOJie OCUTypama Koju he
OUTU ycMepeHM caMo IIpeMa JKeHaMa VM CaMo IIpeMa MYIIKapIiiMa Kao OCHh-
TypaHUIIMMa, IITO 3HA4N Jja je ofpeheHn o6mmK ocurypama KpeupaH Tako fia
y3uMaMo y 063up opnpeheHe ocobuHe Kop jefHOT I0JIa KOje He Ha/la3uMo KO
npyror. To ce MO>Ke OCTBapUTY KOJ, MOjeANHNX 0O/IMKa KMBOTHOT WV 31paB-
CTBEHOT OCHUTYpamba, Ifie Ce MOTY Y3eT! Yy 003Mp 3[paBCTBEHO CTalbe OCUTYpa-
HMKA, UCTOpUja 60/IeCTY KO CPOAHMKA TOT JIALIA, UTH,.

Kop ompebusama mpemmje ocurypama Tpeba fa pasimkyjeMo JUCKpH-
MMHAIYjy Off pa3IM4IMTOT YTUIAja MojefuHNX (aKTopa Ha ofpebuBame mpe-
muje. Cama mpemmja ocurypama Tpeba jja ofjpakaBa BeIMYMHY pU3NKA KOjU
npeTu fa ce ocTBapy, nsmely ocranor. Konuenr pasmmuntor yrumaja daxTo-
pa Ha IpeMujy ce OFHOCH JMCK/bY4MBO Ha 3HAuyajHUjy HecpasMepy Be3aHy 3a
YTUIAj jemHOT MM BuIIe ¢akTopa pusuKa Koju moraha oxpeheny mamuuy
WIN BPCTY OocurypaHmka. EnmmmHanmja camo jeHOT foKasaHoT (akTopa pu-
3MKa he oBecTH [0 [UCKPUMMHATOPCKE IIpeMuje, a MOTYRHOCT TauHe IpoIle-
He pusuka he 6uty yanmrena.”

Vladimir Colovi¢, PhD
Principal Research Fellow Institute of Comparative Law, Belgrade

DISCRIMINATION IN THE DETERMINATION
OF INSURANCE PREMIUMS

Summary

When we talk about discrimination in determining insurance premi-
ums, we are talking primarily about taking into account the different risks asso-
ciated with different genders, age, health status, etc. Directive 2004/113/EC im-
plementing the principle of equal treatment between men and women in the ac-
cess to and supply of goods and services applies to insurance, too. However, deci-
sion of the European Court of Justice in the dispute Test-Achats annulled the

37 M.J. Miller, ,,Disparate Impact and Unfairly Discriminatory Insurance Rates®, Casualty Actuarial
Society E-Forum, Winter 2009, 287, https://www.casact.org/pubs/forum/09wforum/miller.pdf,
npucryn: 05.04.2017.
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provisions of Article 5, paragraph 2 of the abovementioned Directive, which re-
gulate taking into account differences based on gender with the insurance servi-
ces, and on condition that the premium is determined on the basis of accurate
actuarial data. Otherwise, the decision of Test-Achats has led to an increase in
the total cost of insurance products. However, it is still in the EU countries do
not feel the enormous consequences of this decision. The paper analyzes the que-
stion of whether the premium is determined only by means of statistical and ac-
tuarial data or must be taken into account and the elements that can be defined
as discriminatory.

Key words: Directive 2004/113/EC, decision Test-Achats, discrimination, pre-
mium, risk.
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